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LEGISLATIVE  REORGANIZATION  ACT  OF  1970 
[Public  Law  91-510] 

Title  IV — Congress  as  an  Institution 

PART     1 — JOINT     COMMITTEE     ON     CONGRESSIONAL     OPERATIONS 
******* 

Duties  of  Joint  Committee 
Sec.  402.  (a)  The  Joint  Committee  shall — 
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(2)  identify  any  court  proceeding  or  action  which,  in  the 
opinion  of  the  Joint  Committee,  is  of  vital  interest  to  the 
Congress,  or  to  either  House  of  the  Congress,  as  a  constitu- 
tionally established  institution  of  the  Federal  Government 
and  call  such  proceeding  or  action  to  the  attention  of  that 
House  of  the  Congress  which  is  specifically  concerned  or  to 
both  Houses  of  the  Congress  if  both  Houses  are  concerned. 
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INTRODUCTION 

In  accordance  with  the  statutory  duty  placed  upon  the  Joint  Com- 
mittee on  Congressional  Operations  by  Section  402(a)  (2)  of  the  Leg- 
islative Reorganization  Act  of  1970,  the  committee  initiated  a  cumu- 
lative reporting  practice  in  the  92d  Congress  to  "identify  any  court 
proceeding  or  action  which,  in  the  opinion  of  the  Joint  Committee,  is 
of  vital  interest  to  the  Congress,  or  to  either  House  of  the  Congress,  as 
a  constitutionally  established  institution  of  the  Federal  Government." 

The  report,  Court  Proceedings  and  Actions  of  Vital  Interest  to  the 
Congress,  is  intended  to  meet  the  further  statutory  requirement  that 
the  Joint  Committee  shall  "call  such  proceeding  or  action  to  the  atten- 
tion of  that  House  of  the  Congress  which  is  specifically  concerned  or  to 
both  Houses  of  the  Congress  if  both  Houses  are  concerned." 

This  report,  the  final  report  of  the  94th  Congress,  contains  case 
briefs,  accounts  of  the  status  of  court  proceedings  and  the  full  texts 
of  decisions  in  active  cases  the  Joint  Committee  identified  as  of  vital 
interest  to  the  Congress  since  its  last  report  in  August  1976. 

Two  changes  have  been  made  in  the  presentation  of  the  case  briefs 
which  the  Joint  Committee  hopes  will  assist  the  reader.  Cases  being 
reported  for  the  first  time  are  so  designated.  Additionally,  major 
changes  in  the  briefs  will  appear  in  bold  type. 

The  Joint  Committee  will  publish  cumulative  reports  of  court  pro- 
ceedings and  actions  periodically  throughout  the  9oth  Congress.  We 
welcome  comments  from  all  Members  of  Congress  and  others  using 
these  reports  as  an  information  source  and  research  document,  as  well 
as  your  suggestions  of  relevant,  pending  court  proceedings  and 
actions — which  do  not  appear  in  this  report — for  inclusion  in  the  fu- 
ture reports  of  the  Joint  Committee. 

Jack  Brooks,  Chairman. 
Lee  Metcalf,  Vice  Chairman. 

(vn) 


COURT  PROCEEDINGS  AND  ACTIONS  OF  VITAL 
INTEREST  TO  THE  CONGRESS 

I.  Constitutional  Qualifications  of  Members  of  Congress 

Farris  v.  Wiggins  (New  Case) 

Civil  Action  No.  254235  (Orange  County  Superior  Court,  Cali- 
fornia) 

Brief. — This  action  was  filed  on  September  29,  1976,  by  William 
Farris,  a  candidate  for  the  congressional  seat  held  and  defended  by 
Representative  Charles  Wiggins.  Named  as  defendants  were  Repre- 
sentative Wiggins,  the  Orange  County  Registrar  of  Voters,  the  Orange 
County  Clerk  and  others. 

The  complaint  alleges  that  Congressman  Wiggins  is  not  constitu- 
tionally qualified  to  serve  as  a  Representative  from  California  because 
he  is  not  an  inhabitant  of  that  State  as  required  by  Article  I,  Section  2, 
clause  2  of  the  United  States  Constitution. 

The  complaint  also  alleges  that  Representative  Wiggins,  who  has 
served  in  Congress  since  1967,  has,  because  he  was  not  an  inhabitant 
of  California,  been  improperly  receiving  salaries  and  other  expenses 
as  compensation  for  service  in  the  House. 

Third,  the  complaint  asserts  that  because  Congressman  Wiggins 
does  not  reside  within  the  State  of  California,  "he  has  been  unaware  of, 
and  out -of -touch  with,  the  problems  *  *  *"  of  the  district  he  represents. 

The  fourth  and  final  cause  of  action  alleges  that  Representative 
Wiggins'  name  unlawfully  appears  on  the  voting  rolls  of  Orange 
County  and  should  be  removed  because  of  his  alleged  nonresidency. 

The  complaint  asks :  that  Congressman  Wiggins  "be  restrained  from 
representing  *  *  *  that  he  is  qualified  to  be  a  Member  of  the  United 
States  House  of  Representatives  *  *  *"  from  California;  that  Con- 
gressman Wiggins  be  ordered  to  tell  "the  voters  and  citizens  that  he 
is  not  qualified  *  *  *"  to  represent  them  in  the  United  States  House  of 
Representatives;  that  Congressman  Wiggins  "be  restrained  from 
representing  to  the  Secretary  of  the  United  States  Treasury  *  *  * 
that  he  is  qualified  to  be  a  Member  of  the  United  States  House  of  Rep- 
resentatives and  to  inform  him  that  he  is  not  entitled  to  receive  com- 
pensation or  salary  *  *  *";  that  an  order  be  issued  directing  the 
County  Clerk  and  Registrar  of  Voters  to  remove  Congressman  Wig- 
gins' name  from  the  Register  of  Voters ;  that  Congressman  Wiggins  be 
required  to  reimburse  the  plaintiff  for  "the  amount  that  plaintiff  has 
expended  and  will  expend,  to  inform  the  voters  and  citizens  of  the  39th 
Congressional  District  the  truth  about  defendant's  qualifications:  "for 
the  costs  of  the  suit,  and  for  such  other  relief  as  the  court  deems  just 
and  proper." 

Status. — On  November  9th  the  court  sustained  a  demurrer  to  the 
complaint  without  leave  to  amend  as  to  the  first  three  causes  of  action, 
but  with  leave  to  file  an  amended  complaint  within  20  davs  as  to  the 
fourth  case  of  action.  No  amended  complaint  has  yet  been  filed. 
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Clancey  v.  Albert  (New  Case) 

Civil  Action  No.  CV76-982-WPG  (CD.  Calif.) 

Z?We/.— Michael  Patrick  Clancey  a  resident  of  the  40th  Congres- 
sional District  of  California  in  his  complaint  names  as  defendants 
Representative  Carl  Albert,  individually  and  as  Speaker  of  the  United 
States  House  of  Representatives;  Representative  John  J.  Flynt,  in- 
dividually and  as  Chairman  of  the  House  Committee  on  Standards  of 
Official  Conduct;  Representative  Andrew  J.  Hinshaw,  individually 
and  in  his  official  capacity  as  Congressman  in  the  United  States  House 
of  Representatives;  Edmund  L.  Henshaw,  Jr.,  individually  and  in 
his  official  capacity  as  Clerk  of  the  United  States  House  of  Repre- 
sentatives ;  and  the  United  States  House  of  Representatives. 

The  complaint  alleges  that  the  defendants  have  denied  plaintiff  and 
other  United  States  citizens  residing  within  the  40th  Congressional 
District  of  California  their  constitutional  right  to  be  represented  in 
the  House  of  Representatives  by  enforcement  of  a  rule  which  pre- 
cludes Congressman  Andrew  J.  Hinshaw,  who  was  convicted  on  two 
felony  counts  in  the  California  courts,  from  voting  or  participating  in 
congressional  matters.  Rule  XLIII,  clause  10  of  the  United  States 
House  of  Representatives  states : 

A  Member  of  the  House  of  Representatives  who  has  been 
convicted  by  a  court  of  record  for  the  commission  of  a  crime 
for  which  a  sentence  of  two  or  more  years'  imprisonment  may 
be  imposed  should  refrain  from  participation  in  the  business 
of  each  committee  of  which  he  is  a  member  and  should  refrain 
from  voting  on  any  question  at  a  meeting  of  the  House,  or  of 
the  Committee  of  the  Whole  House,  unless  or  until  judicial  or 
executive  proceedings  result  in  reinstatement  of  the  presump- 
tion of  his  innocence  or  until  he  is  reelected  to  the  House  after 
the  date  of  such  conviction. 

Mr.  Clancey  argues  that  Rule  XLIII,  clause  10,  is  unconstitutional 
in  that  it  contravenes  Article  I,  Section  5  of  the  United  States  Consti- 
tution and  other  provisions  and  thereby,  results  in  taxation  without 
representation. 

He  also  contends  that  the  House  Rule  which  bars  participa- 
tion by  Representative  Hinshaw  is  defective  and  inappropriate,  that 
it  should  be  replaced  by  a  House  proposal  to  amend  the  Constitution 
to  provide  additional  qualifications  for  Members  of  Congress  in  addi- 
tion to  those  prescribed  in  Article  I,  Section  5,  and  therein  to  establish 
a  Code  of  Ethics  through  which  a  Member  can  be  expelled  and  re- 
placed for  certain  wrongdoings. 

Defendants  Albert  and  Flynt  filed  a  motion  to  dismiss  on  the 
grounds  that  (1)  the  court  lacks  jurisdiction  over  the  subject  matter 
of  the  Complaint,  and  (2)  the  United  States  House  of  Representatives 
may  not  be  sued  in  that  name,  and  (3)  this  action  is  barred  against 
the  Defendant  Congressmen  by  virtue  of  the  Speech  or  Debate 
Clause  of  the  Constitution,  and  (4)  the  action  should  be  dismissed 
because  Venue  is  improper,  and  (5)  the  court  lacks  personal  jurisdic- 
tion over  the  Defendant  Congressmen. 

On  July  27, 1976,  the  Court  entered  the  following  Orders : 

(1)  that  the  United  States  House  of  Representatives  is  dismissed 
from  the  above  action  on  the  ground  that  the  action  as  against  the 
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said  defendant  is  barred  by  the  doctrine  of  sovereign  immunity :  and 
(2)  that  Congressmen  Carl  Albert  and  John  J.  Flynt,  Jr.,  are  dis- 
missed from  the  action  on  the  grounds  that  the  action  as  against  them 
is  barred  by  the  Speech  or  Debate  clause  (Article  I,  Section  6, 
clause  1). 

Status. — The  Clerk  of  the  House  is  still  a  defendant  in  the  action, 
which  is  pending  in  the  district  court. 


II.  Constitutional  Immunity  of  Members  of  Congress 

Davis  v.  Passman 

Civil  Action  No.  75-1691  (Fifth  Cir.) 

Brief. — Plaintiff,  Shirley  Davis,  served  as  deputy  administrative 
assistant  on  the  staff  of  Representative  Otto  E.  Passman  from  Febru- 
ary 1,  1974  through  July  31,  1974,  on  which  date  her  employment  was 
terminated.  Plaintiff  then  filed  this  complaint,  naming  Representative 
Passman  as  defendant,  in  the  U.S.  District  Court  for  the  Western 
District  of  Louisiana  on  August  7,  1974,  alleging  that  she  had  been 
discriminatorily  dismissed  from  defendant's  congressional  staff  be- 
cause of  her  sex,  in  violation  of  her  constitutional  rights  under  the 
Fifth  Amendment. 

Plaintiff  supplemented  her  complaint  with  a  letter  from  the  de- 
fendant, in  which  Mr.  Passman  indicated,  in  dismissing  her,  that  he 
had  concluded  "it  was  essential  that  the  understudy  to  my  Adminis- 
trative Assistant  be  a  man." 

Representative  Passman  filed  a  motion  to  dismiss  the  complaint, 
stating:  (1)  The  alleged  conduct  of  the  defendant  is  not  violative  of 
the  Fifth  Amendment;  (2)  the  law  affords  no  private  right  of  action 
to  plaintiff;  and  (3)  the  doctrines  of  legislative  and  sovereign  immu- 
nity bar  any  action  against  the  defendant. 

In  a  hearing  on  February  24, 1975,  U.S.  District  Judge  Tom  Stagg, 
of  the  U.S.  District  Court  for  the  Western  District  of  Louisiana,  dis- 
missed plaintiff's  complaint  on  the  grounds  that  it  failed  to  state 
a  claim  against  Mr.  Passman  upon  which  relief  could  be  granted. 
The  court  held  that  the  alleged  sex  discrimination  by  Mr.  Passman 
is  not  violative  of  the  Fifth  Amendment  to  the  Constitution  and  that 
the  law  affords  no  private  right  of  action  to  plaintiff.  The  court  fur- 
ther held,  however,  that  Mr.  Passman's  defense  of  sovereign  and  offi- 
cial immunity  was  not  well  founded. 

Mrs.  Davis  filed  an  appeal  with  the  U.S.  Court  of  Appeals  for  the 
Fifth  Circuit  on  March  20, 1975. 

Representative  Passman,  in  his  response  filed  with  the  Court  of 
Appeals  on  June  9.  1976,  while  supporting  the  district  court's  de- 
cision to  grant  his  motion  to  dismiss,  reasserted  his  contention  that 
the  doctrines  of  "sovereign  and  official  immunity"  are  a  bar  to  Mrs. 
Davis'  claim. 

Status. — Oral  argument  was  heard  on  April  12,  1976.  The  case  is 
still  pending  before  the  U.S.  Court  of  Appeals  for  the  Fifth  Circuit. 

McSurely  v.  McClellan 

Civil  Action  No.  73-1991  (D.C.  Cir.) 

Brief. — On  August  11,  1967  pursuant  to  warrants  issued  under  a 
State  sedition  statute,  Kentucky  officials  arrested  Alan  and  Margaret 
McSurely  and  seized  books  and  papers  from  their  home.  The  Mc- 
Surelys  filed  a  complaint  in  the  District  Court  for  the  Eastern  District 
of  Kentucky  challenging  the  constitutionality  of  the  State  statute. 

(5) 
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On  September  11,  1967  the  three-judge  court  which  heard  the  case 
issued  an  order  directing  that : 

(1)  the  material  seized  in  the  raid  on  the  McSurely  home  be 
left  in  the  custody  of  the  Kentucky  Commonwealth  Attorney, 
Thomas  B.  Ratliff; 

(2)  the  material  be  made  available  to  the  United  States  Marshal 
for  the  Eastern  District  of  Kentucky; 

(3)  Ratliff  and  the  U.S.  Marshal  make  an  inventory  of  the 
seized  material  and  file  it  with  the  record  of  the  case; 

(4)  Ratliff  return  to  the  Mc Surely s  such  materials  as  he 
determined  were  not  relevant  to  the  investigation  and  prosecu- 
tion of  the  McSurelys. 

That  same  day  the  McSurelys  were  indicted  by  a  Kentucky  grand 
jury. 

On  the  14th  of  September,  1967,  the  three- judge  Federal  district 
court  rendered  its  decision  holding  the  Kentucky  statute  uncon- 
stitutional and  enjoining  prosecution  of  the  McSurelys.  The  court 
directed  that  Ratliff  retain  the  seized  materials  "in  safekeeping  until 
final  disposition  of  this  case  by  appeal  or  otherwise." 

On  September  25,  1967,  Lavern  Duffy,  Assistant  Counsel  on  the 
staff  of  the  Permanent  Investigations  Subcommittee  of  the  Govern- 
ment Operations  Committee,  called  Ratliff  by  phone  to  ask  about  the 
seized  documents.  Subsequently,  on  October  8,  1967,  Committee 
investigator  John  Brick  went  to  Kentucky,  talked  with  Ratliff  and 
confirmed  that  the  seized  material  in  Ratliff's  possession  contained 
information  relating  to  the  activities  of  a  number  of  organizations 
in  which  the  subcommittee  was  interested. 

At  some  point  before  Brick  was  first  given  access  to  the  seized  mate- 
rial, Ratliff  has  claimed  that  he  tried  unsuccessfully  to  contact  all  of 
the  members  of  the  three-judge  court  to  obtain  their  concurrence  in  his 
decision  to  allow  Brick  to  inspect  the  documents.  While  he  was  unsuc- 
cessful in  reaching  two  of  the  judges,  he  has  stated  that  he  did  talk 
to  the  third  (Judge  Moynahan).  Ratliff's  testimony  at  trial  on  his 
discussion  with  the  judge  implied  (according  to  the  Minority  Opinion) 
that  the  judge  agreed  to  Brick's  examining  and  copying  the  material. 
[McSurely  v.  McClellan,  Civil  Action  No.  73-1991  (D.D.C.  1976)  ; 
Slip  Opinion  (Minority)  at  10;  this  report  at  171.] 

On  October  12,  Brick  examined  the  material  for  about  4  hours.  He 
took  notes,  made  copies  of  234  of  the  documents,  and  then  returned  to 
Washington. 

Four  days  later,  on  October  16th,  Senator  McClellan  directed 
Brick  to  prepare  subpoenas  duces  tecum  for  the  seized  material  in 
Ratliff's  custody,  which  the  Senator  had  determined  was  relevant  to 
the  subcommittee's  investigations  of  an  April  1967  riot  in  Nashville, 
Tenn.  The  next  day,  Brick,  who  had  returned  to  Kentucky,  notified 
Judge  Moynahan  of  the  issuance  of  the  congressional  subpoenas 
before  serving  Ratliff,  the  U.S.  Marshal  (cocustodian  with  Ratliff 
of  the  seized  materials),  and  the  McSurelys.  The  next  day  the  Mc- 
Surelys filed  motions  with  the  three- judge  court  seeking  orders  block- 
ing Ratliff  from  releasing  the  seized  material  to  the  subcommittee  and 
directing  him  to  return  the  materials  to  them  (the  McSurelys). 

On  October  30,  1967,  the  three- judge  court  issued  an  order  in 
response  to  the  McSurelys'  motions.  The  court  overruled  motions  that 


the  materials  in  Ratliff's  custody  be  returned  to  them  and  that  a 
restraining  order  be  issued  enjoining  release  of  the  materials  requested 
"by  a  Committee  of  the  United  States.''  Officers  of  the  court  and 
the  parties  to  the  action  were  directed  "to  cooperate  with  the  Senate 
committee  in  making  available  such  of  the  materials,  or  copies  thereof, 
as  the  committee  considers  pertinent  to  its  inquiry  *  *  *."  [Slip 
Opinion  (Minority)  at  11-12 ;  this  report  at  172-173.] 

On  November  i,  1967,  a  motion  for  reconsideration  and  rehearing 
of  the  October  30th  order  was  denied.  The  court  granted  a  24-hour 
stay  to  allow  the  McSurelys  to  apply  to  the  Supreme  Court  for  review, 
and  directed  that  pending  such  review  the  material  not  be  removed 
from  Ratliff's  custody  and  that  "copies  thereof  shall  not  be  made  on  or 
before  2:00  p.m.  Eastern  Standard  Time,  November  2,  1967."  [Slip 
Opinion  (Minority)  at  12 ;  this  report  at  173.] 

Mr.  Justice  Stewart,  for  the  Supreme  Court,  ordered  that  the  docu- 
ments remain  in  their  then  custody  until  the  three- judge  court  could 
hear  and  rule  on  the  McSurelys'  objections  to  the  congressional 
subpoenas. 

In  an  order  issued  on  December  5,  1967,  the  three- judge  court  over- 
ruled the  McSurelys'  objections  to  the  subpoenas.  The  court  ordered 
Ratlifl:  to  comply  with  the  congressional  subpoenas  by  allowing  com- 
mittee representatives  to  make  copies  of  the  materials  in  his  possession 
pursuant  to  the  court's  orders.  A  5-day  stay  was  ordered  in  the  com- 
pliance required  by  the  order  to  allow  the  McSurelys  to  seek  Supreme 
Court  review. 

On  January  20,  1968,  Mr.  Justice  Stewart,  again  speaking  for  the 
Supreme  Court,  stayed  the  three- judge  court  order  "to  the  extent  that 
the  seized  documents  shall  remain  in  custody."  [390  U.S.  914  (1968).] 
The  stay  was  conditioned  on  the  McSurelys  filing  an  appeal  of  the 
October  30th  three-judge  court  order  with  the  Supreme  Court. 

On  March  18,  1968,  the  Supreme  Court  declined  to  hear  the  case, 
dismissing  the  appeal  in  a  per  curiam  order  [390  U.S.  412  (1968)], 
but  continued  the  stay  to  allow  the  McSurelys  to  apply  to  the  Sixth 
Curcuit  Court  of  Appeals  for  a  stay.  By  the  time  the  McSurely's  ap- 
peal to  the  Sixth  Circuit  was  taken,  the  time  for  appealing  the  three- 
judge  court's  order  of  September  14,  1967,  had  expired. 

In  July  of  1968,  the  Sixth  Circuit  decided  that  since  time  for  appeal 
of  the  September  14th  order,  which  had  declared  the  Kentucky  statute 
unconstitutional,  had  run,  "the  right  of  the  court  to  retain  possession 
of  the  seized  documents,  which  include  no  contraband,  has  expired." 
[398  F.  2d  818.]  The  appeals  court  ordered  that  the  materials  be  re- 
turned to  the  McSurelys  without  prejudice  to  the  subcommittee's  right 
to  proceed  with  the  enforcement  of  its  subpoenas:  "[Q]uestions  [as  to 
the  subpoenas]  may  be  adjudicated  under  the  appropriate  procedure 
for  challenging  subpoenas  of  Congressional  Committees."  [398  F.  2d 
818,  cited  Slip  Opinion  (Minority)  at  14;  this  report  at  175.] 

On  November  8,  1968,  the  seized  materials  were  returned  to  the  Mc- 
Surelys. The  McSurelys  were  immediately  served  with  new  subcom- 
mittee subpoenas  similar  to  the  original  subcommittee  subpoenas.  The 
McSurelys  refused  to  comply  with  the  new  subpoena  duces  tecum  is- 
sued by  the  subcommittee. 

The  McSurelys  filed  a  civil  action  in  the  U.S.  District  Court  for  the 
District  of  Columbia  on  the  date  named  in  the  subpoenas  for  their  ap- 
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pearance  before  the  subcommittee,  seeking  a  declaration  that  compli- 
ance with  the  subpoena  was  not  required,  a  preliminary  and  permanent 
injunction  against  institution  of  criminal  proceedings  against  them 
for  their  failure  to  comply  with  the  subpoena,  and  monetary  damages. 
No  action  had  been  taken  in  this  civil  suit  at  the  time  the  McSurelys 
were  indicted  for  contempt  of  Congress  for  failure  to  comply  with  the 
subpoenas.  Subsequently,  they  filed  an  amended  and  supplemented 
complaint  seeking  only  compensatory  and  punitive  damages.  The 
McSurelys  alleged  that  the  defendants,  Senator  McClellan,  three  mem- 
bers of  the  subcommittee  staff,  and  the  Kentucky  Commonwealth  At- 
torney who  initially  seized  from  their  home  the  documents  which  in- 
cluded those  later  subpoenaed  by  the  subcommittee,  entered  into  a 
conspiracy  to  deprive  them  of  their  constitutional  rights.  Thev  sought 
damages  "for  the  unlawful  seizure,  inspection  and  appropriation  of 
their  personal  and  business  papers  and  documents  and  other  objects 
and  articles,  for  the  issuance  of  subpoenas  based  on  illegally  obtained 
information  and  invalid  on  their  face,  for  their  humiliation  and  em- 
barrassment, mental  and  emotional  pain,  loss  of  employment,  disrup- 
tion of  personal  privacy  and  safety  caused  thereby,  all  in  violation 
and  derogation  of  their  rights  under  the  first,  fourth,  fifth  and  four- 
teenth amendments  to  the  U.S.  Constitution  and  the  laws  of  the  United 
States."  [Plaintiffs'  Amended  and  Supplemental  Complaint,  at  13- 

14.] 

In  the  criminal  action  for  contempt  of  Congress,  the  McSurelys  were 
convicted  and  sentenced  in  June  1970.  The  convictions  were  appealed 
to  the  court  of  appeals.  The  decision  of  the  court  of  appeals,  reversing 
the  contempt  of  Congress  convictions  of  the  McSurelys,  was  filed  on 
December  20,  1972.  The  majority  of  the  court  took  the  position  that 
the  exclusionary  rule  of  evidence  applied  to  proceedings  before  con- 
gressional committees  as  well  as  to  criminal  prosecutions,  and,  there- 
fore, the  court  held  that  the  subcommittee's  subpoenas  were  invalid  as 
the  fruit  of  an  unlawful  search  and  seizure.  [United  States  v.  Mc- 
Surely,  473  F.  2d  1178  (D.C.  Cir.  1972)].  The  case  was  remanded  to 
the  U.S.  District  Court  for  the  District  of  Columbia  with  instructions 
to  enter  judgments  of  acquittal  in  the  matter  of  the  contempt  con- 
victions. The  decision  of  the  Solicitor  General  was  not  to  petition  the 
Supreme  Court  for  a  writ  of  certiorari. 

In  the  civil  proceedings,  brought  by  the  McSurelys,  Chairman  Mc- 
Clellan and  three  subcommittee  staff  members  filed  a  motion  to  dismiss, 
or,  in  the  alternative,  for  summary  judgment  in  the  district  court  on 
October  26,  1971. 

The  grounds  claimed  in  support  of  the  motion  were: 

(1)  Defendants  are  immune  from  actions  for  damages 
where  as  here  it  is  clear  that  their  conduct  was  within  the 
sphere  of  legislative  activity.  (2)  The  claimant  fails  to  state  a 
claim  upon  which  relief  can  be  granted  against  defendants 
who  were  a  United  States  Senator  or  employees  of  the  Sen- 
ate of  the  United  States  at  all  times  material  to  this  cause. 
(3)  Plaintiffs  are  barred  by  collateral  estoppel  from  re- 
litigating  issues  previously  settled  by  the  judgment  of  this 
court  in  United  States  v.  Alan  McSurely  and  Margaret  Mc- 


Surely,  Criminal  Nos.  1376-69,  1377-69.  *  *  *  [Defendants' 
Motion  to  Dismiss  or  in  the  Alternative  for  Summary  Judg- 
ment, at  1.] 

The  motion  to  dismiss  was  denied  on  June  12,  1973,  and  after  the 
motion  for  reconsideration  was  rejected,  the  Federal  defendants  filed 
notice  of  appeal. 

In  a  2-to-l  decision  on  October  28.  1975.  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  reversed  the  district  court's  holding  and 
remanded  the  case  for  further  action  consistent  with  its  holding. 

The  appeals  court  held,  that  as  a  matter  of  law.  the  defendants  were 
entitled  to  summary  judgment  on  all  counts  of  the  complaint  relating 
to  the  inspection  by  the  committee  investigator  of  the  seized  material, 
the  transportation  of  such  material  to  Washington  by  the  investigator, 
the  utilization  of  the  information  by  the  investigator  as  the  basis  for 
congressional  subpoenas,  and  the  issuance  of  Contempt  of  Congress 
citations  against  the  plaintiffs. 

The  appeals  court  left  for  the  district  court  on  remand  the  determi- 
nation of  whether  the  defendants  actively  collaborated  in  the  original 
raid  on  the  McSurelys'  home  and.  if  so,  whether  there  was  sufficient 
evidence  of  such  collaboration  to  merit  a  trial  on  that  issue. 

In  addition,  the  appeals  court  remanded  to  the  lower  court  the  ques- 
tion of  whether  the  defendants  distributed  copies  of  documents  to  indi- 
viduals or  agencies  outside  Congress — and,  if  so,  whether  such  dis- 
tribution was  actionable.  \McSxirely  v.  McClellan.  521  F.  2d  1024  (D.C. 
Cir.  1975).] 

The  McSurelys  filed  a  petition  for  a  rehearing  by  the  court  of 
appeals  sitting  en  banc. 

On  December  10,  1975,  the  decision  of  the  court  of  appeals  was 
vacated  and  the  petition  for  a  rehearing  en  banc  was  granted. 

On  December  21,  1976,  the  court  of  appeals  en  banc  issued  its 
opinion. 

A  majority  of  the  court  held  that  as  a  matter  of  law  the  Federal 
defendants  were  entitled  to  summary  judgment  on : 

(1)  "allegations  in  the  amended  complaints  pertaining  to  the 
subcommittee  staff's  inspection  of  the  234  documents  that  Brick 
[the  Subcommittee  investigator]  brought  to  the  subcommittee/' 

(2)  "the  utilization  of  the  information  obtained  by  Brick  as  the 
basis  for  congressional  subpoenas,  and" 

(3)  "the  issuance  of  Contempt  of  Congress  citations  *  *  *." 
The  majority  further  said  that :  "since  no  allegation  has  been 

made  as  to  conspiracy  in  the  original  raid  of  the  McSurelys'  home, 
appellants  are  entitled  to  dismisal  on  this  point."  [Slip  Opinion 
(Majority)  at  44 ;  this  report  at  152.] 

As  to  the  first  three  points  the  court  found  that  the  activities 
complained  of  were  done  within  the  legislative  process  and  were 
protected  by  Speech  or  Debate  clause  immunity  or  legislative 
immunity. 

Left  for  the  district  court's  consideration  and  initial  determina- 
tion on  remand  were : 

(1)  whether  any  cause  of  action  against  defendants 
Brick  and  Adlerman  survives  their  deaths;  (2)  whether 
Brick's  inspection  of  the  seized  material  put  in  RatlifFs 
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possession  under  the  three- judge  court's  "safekeeping" 
directive,  and  Brick's  transport  to  Washington  of  copies 
of  234  documents,  violated  the  McSurelys'  rights  under 
the  Fourth  Amendment ;  (3)  whether  Brick  selected  and 
transported  to  Washington  copies  of  documents  he  knew 
to  be  wholly  unrelated  to  the  legislative  inquiry,  and,  if 
so,  whether  such  conduct  was  actionable  under  the  ap- 
plicable law;  (4)  whether  any  other  federal  defendants 
acted  in  concert  with  Brick  in  action  for  which  he  enjoys 
no  legislative  immunity;  (5)  whether  any  of  the  federal 
defendants  distributed  copies  of  documents  in  the  Sub- 
committee's possession  to  individuals  or  agencies  outside 
of  Congress,  and,  if  so,  whether  such  distribution  was  ac- 
tionable under  the  applicable  law ;  and  (6)  other  matters 
identified  in  this  opinion  as  requiring  further  develop- 
ment. [/</.] 

As  to  the  refusal  to  grant  summary  judgment  on  two  allega- 
tions relating  to  dissemination  of  some  or  all  of  the  documents 
outside  of  the  subcommittee  and  the  Congress,  the  court  of 
appeals  found  that  such  activity  "is  not  legislative  activity  en- 
titled to  absolute  immunity  by  force  of  the  Speech  or  Debate 
Clause,  in  the  absence  of  a  claim  of  legislative  purpose."  [Slip 
Opinion  (Majority)  at  16;  this  report  at  124.] 

As  to  the  inspection  and  transportation  by  Subcommittee  In- 
vestigator Brick  of  documents  held  in  "safekeeping"  by  court 
order,  the  refusal  of  the  district  court  to  grant  summary  judg- 
ment was  affirmed  by  an  equally  divided  court.  Five  judges  felt 
that  on  that  point,  "there  is  evidence  in  the  record  as  it  presently 
stands  'which  affords  more  than  merely  colorable  substance'  to 
the  claim  of  an  independent  Fourth  Amendment  violation  by 
Brick."  [Slip  Opinion  (Majority)  at  22;  this  report  at  130.]  They 
concluded  that  the  district  court's  "safekeeping"  order  in  effect 
at  the  time  of  Brick's  insnection  and  transportation  of  the  docu- 
ments to  Washington  for  the  subcommittee's  use  precluded  Brick 
from  having  access  to  the  documents. 

Judge  Wilkey,  writing  for  himself  and  four  other  judges,  dis- 
agreed. These  judges  refused  to  accept  that  Brick's  inspection 
and  transportation  of  the  documents  constituted  an  unlawful 
search  and  seizure  under  the  Fourth  Amendment.  They  said  that : 

After  a  tangential  approach  to  this  basic  underlying 
issue,  the  majority  opinion  does  refer  to  Brick's  "search- 
and-taking"  (p.  30),  the  "search  and  seizure  of  Brick"  (p. 
32),  and  then  asserts  flatly  "two  separate,  independent 
search  and  seizures  took  place  here"  (p.  33). 

With  this  holding  our  colleagues  make  new  law.  The 
transfer  from  one  investigative  agency  to  another  is  not  a 
"separate,  independent  search  and  seizure,"  and,  as  we 
show  later,  the  rationale  of  all  the  Supreme  Court  "silver 
platter"  decisions  and  the  recent  en  banc  specific  holding 
of  the  Ninth  Circuit  in  United  States  v.  Sherwin  are  di- 
rectly contrary. 
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New  law  it  is,  but  law  absolutely  necessary  to  the  ma- 
jority's holding  that  the  McSurelys'  Fourth  Amendment 
rights  were  violated  here,  for  without  an  "unreasonable 
search  and  seizure"  by  the  Senate  aide  his  investigative 
activities  and  related  acts  by  his  superiors  are  admittedly 
protected  by  the  Speech  or  Debate  clause.  [Slip  Opinion 
(Minority)  at  5;  this  report  at  166.] 

These  five  dissenting  judges  felt  that  the  majority's  reading  of 
the  "safekeeping  order"  was  inaccurate.  The  minority  concluded 
that  the  initial  district  court  order  did  not  prohibit  Brick's  inspec- 
tion and  that  subsequent  orders  by  the  district  court  and  eventu- 
ally the  Sixth  Circuit  Court  of  Appeals  at  least  impliedly  allowed 
Brick  access  to  the  documents. 

During  the  course  of  the  McSurelys'  contempt  trial  Brick  "con- 
ceded that  when  'he  went  to  Pikeville  to  examine  the  documents 
in  the  Court  House,'  he  looked  through  the  papers  and  books  and 
determined  there  were  'many'  items  that  'he  didn't  need  at 
all  *  *  *  '."  [Slip  Opinion  (Majority)  at  35;  this  report  at  143.]  The 
majority  noted :  "The  fact  that  Brick  took  and  transported  con- 
cededly  extraneous  material — and  it  is  significant  that  he  seized 
'some  personal  letters' — takes  this  case  outside  the  protection  of 
legislative  immunity."  [Slip  Opinion  (Majority)  at  37;  this  report 
at  145.]  On  this  point  the  majority  concluded :  "Brick's  testimony 
at  the  contempt  trial  ultimately  may  be  explained  away  to  the 
satisfaction  of  a  jury.  But  it  is  plainly  sufficient  to  preclude  an 
automatic  dismissal  of  the  lawsuit  at  the  threshold,  on  the  basis 
of  legislative  immunity."  [Slip  Opinion  (Majority)  at  38-39;  this 
report  at  146-147.] 

To  this  majority  conclusion  the  minority  responded : 

The  majority  holds  that  even  if  Brick  did  not  violate 
the  Fourth  Amendment  in  his  "search  and  seizure,"  he 
may  have  violated  the  right  of  privacy  of  the  McSurelys 
by  taking  private  letters  he  believed  to  be  irrelevant. 

The  most  simple  and  complete  answer  to  the  majority's 
position,  which  does  not  necessitate  evaluating  the  facts 
as  to  relevance  or  irrelevancy,  is  to  point  out  the  clear  law 
in  the  Supreme  Court  that,  absent  an  illegal  search  and 
seizure  by  Brick,  the  charge  of  invasion  of  privacy  does 
not  state  a  cause  of  action  under  the  Constitution.  Since 
the  McSurelys'  amended  complaint  does  not  allege  any 
invasion  of  privacy  on  a  statutory  or  common  law  basis, 
this  cause  of  action  should  be  dismissed  if  there  has  been 
no  Fourth  Amendment  offense. 

If  undertaken  without  relevance  to  his  official  inquiry, 
Brick's  inspection  and  copying  of  the  private  papers  of 
Mrs.  McSurely  may  amount  to  a  cause  of  action  at  com- 
mon law  for  "intrusion"  upon  her  privacy.  McSurelys' 
amended  complaint,  however,  does  not  allege  any  such 
common  law  or  statutory  violation,  but  alleges  rather  a 
violation  of  the  Fifth  Amendment,  which,  of  course,  pro- 
tects each  person  from  deprivation  by  a  federal  official 
of  life,  liberty  or  property,  without  due  process  of  law. 
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Presumably,  the  McSurelys  are  alleging  that  Brick  im- 
paired the  privacy  interest  that  is  implicit  in  the  "liberty" 
protected  by  due  process. 

Does  the  Fifth  Amendment  provide  liability  under 
Bivens  against  federal  officers  for  what  amount  to  com- 
mon law  torts?  The  Supreme  Court  appears  to  have  an- 
swered that  question  in  the  negative  in  the  recent  case  of 
Paul  v.  Davis.  [44  U.S.L.W.  4337  (23  March  1976).]  [Slip 
Opinion  (Minority)  at  48-49;  this  report  at  209-210.] 

Turning  to  the  question  of  whether  the  documents  selected  and 
transported  by  Brick  "were  needed  by  him  for  the  performance  of 
his  duties,"  the  minority  attacked  the  majority's  conclusion  that 
the  documents  were  irrelevant.  While  the  minority  agreed  that 
Brick  had  conceded  that  some  of  the  documents  might  have  been 
irrelevant  to  the  committee's  inquiry,  it  stated:  "This  [the  ma- 
jority] decision  still  amounts  to  'second  guessing'  the  legislative 
process  since  it  overrides  an  independent  estimate  of  relevance 
that  could  be  'plausibly  interposed,'  and  it  appears  to  override  a 
judgment  of  relevance  inferable  from  the  subpoenas  [which  were 
subsequently  issued  by  the  Committee.]"  [Slip  Opinion  (Minor- 
ity) at  54 ;  this  report  at  215.] 

The  minority  noted  that  the  documents  which  were  purported 
to  be  irrelevant  may  in  fact  have  been  relevant  to  the  committee's 
investigation.  The  Senate  investigator  was  required  to  take  such 
documents  to  the  committee  for  its  determination  of  relevance 
since  "[t]he  Senators  or  others  on  the  staff  may  easily  have  seen 
something  of  significance  in  any  one  of  these  letters,  definitely  rel- 
evant to  the  inquiry  of  the  committee,  which  might  have  escaped 
the  knowledge  or  attention  of  Brick."  [Slip  Opinion  (Minority)  at 
55 ;  this  report  at  216.] 

The  minority  continued : 

Without  deigning  to  give  any  reasons  therefore,  the  ma- 
jority blandly  treats  the  Senate  Investigator  Brick's  tes- 
timony that  he  did  not  "need  that  letter  signed  [sic] 
Dearest  Cucumber"  as  a  final  irrevocable  concession  bind- 
ing on  the  Senate  Committee  and  this  court  that  this 
particular  letter  (and  all  other  letters  similarly  charac- 
terized by  the  McSurelys)  were  totally  irrelevant  to  the 
Senate  inquiry.  This  is  a  rather  astonishing  assumption. 

In  the  first  place,  Brick's  testimony  was  only  an  expres- 
sion of  his  own  need  for  the  letter,  not  that  of  the  Com- 
mittee's. Brick  had  read  the  letter  and  presumably 
remembered  any  important  features  of  its  contents. 
Neither  Chairman  McClellan  nor  Brick's  staff  superiors 
had  seen  the  letter  and  had  had  the  opportunity  to  evalu- 
ate its  contents. 

Secondly,  we  are  at  a  total  loss  to  understand  by  what 
principle  of  law  it  can  be  held  that  a  subordinate  Senate 
Committee  staff  member  can  bind  the  Senate  Committee, 
or  indeed  this  court,  on  the  question  of  relevance.  Surely 
the  determination  of  the  relevance  of  any  of  the  docu- 
ments which  Brick  had  inspected  was  for  the  Senate  Com- 
mittee, or  under  its  usual  operating  procedures,  for  the 
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Committee  Chairman.  The  agreed  facts  are  that  "on  Octo- 
ber 16, 1967,  at  the  personal  direction  of  Senator  John  L. 
McClellan,  he  prepared  the  subpoenas  involved  herein." 
Brick  took  the  subpoenas  to  McClellan,  "with  whom  he 
had  conferred  on  the  subject  matter  thereof  since  Octo- 
ber 6, 1967,"  and  McClellan  signed  the  four  subpoenas,  two 
of  which  were  directed  to  the  McSurelys.  This  action  of 
the  Senate  Committee  Chairman,  after  a  review  of  the 
copies  of  the  documents  brought  back  by  Brick,  evidenced 
the  Committee  Chairman's  determination  of  what  he 
thought  was  relevant  for  the  Senate's  inquiry,  i.e.,  the  234 
documents.  What  Brick  said  he  himself  "needed  for  the 
performance  of  [his]  duties"  is  of  little  importance  in 
determining  what  the  Senate  Subcommittee  might  rea- 
sonably find  relevant  for  its  inquiries. 

We  would  hold  that,  relevant  or  irrelevant,  the  Senate 
investigator's  actions  in  regard  to  the  allegedly  personal 
letters  of  the  McSurelys  are  in  no  way  a  ground  for  a 
claim  of  constitutional  significance,  as  the  Supreme  Court 
held  in  Paul  v.  Davis,  supra,  and  since  the  McSurelys  have 
alleged  no  other  type  claim  on  this  basis,  their  action  on 
this  point  should  be  dismissed.  [Slip  Opinion  (Minority) 
at  58-60  (footnotes  omitted) ;  ths  report  at  219-221.] 

In  its  conclusion,  the  minority  objected  strenuously  to  the  ma- 
jority's decision  to  remand  on  these  points,  noting: 

The  purpose  of  an  absolute  immunity  is  to  cut  off 
claims  against  protected  parties  at  the  outset.  To  be  true 
to  this  purpose,  a  court  should  make  every  effort  to  deter- 
mine if  a  claim  is  inside  or  outside  the  protection  of  the 
Speech  or  Debate  clause.  A  remand  for  further  factual 
proceedings  on  the  issue  of  absolute  immunity  itself 
should  be  required  only  in  the  case  of  clear  need.  Other- 
wise the  "mini-trial"  that  the  defendant  is  forced  to  un- 
dergo constitutes  an  erosion  of  the  principle  of  absolute 
immunity.  The  majority  is  engaging  in  such  an  erosion 
of  the  Speech  or  Debate  clause  here. 

The  uncontroverted  facts  of  this  case,  the  logic  of  the 
Fourth  Amendment,  and  the  available  case  law  support 
our  conclusion  here  that  the  inspections  and  copying  by 
Brick  did  not  amount  to  an  unreasonable  search  and 
seizure.  Not  only  does  the  majority  err  in  its  contrary 
conclusions,  but  it  abrogates  its  duty  in  deciding  absolute 
immunity  by  calling  for  a  remand.  [Slip  Opinion  (Minor- 
ity) at  63 ;  this  report  at  224.] 

In  a  separate  dissent,  Judge  Danaher,  writing  for  himself  and 
three  other  judges,  concurred  in  Judge  Wilkey's  opinion,  but  also 
provided  a  general  dissent  from  those  portions  of  the  majority's 
opinion  which  did  not  provide  for  complete  dismissal  of  the  com- 
plaint. He  stated  that : 

A  Subcommittee  of  the  United  States  Senate  was  en- 
gaged in  the  truthfinding  process  which  it  had  been  com- 
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manded  to  execute.  So  it  is  that  the  Chairman  of  that 
Subcommittee  and  the  members  of  its  staff,  under  the 
circumstances  here,  should  be  entitled  to  absolute 
immunity. 

It  is  respectfully  submitted  that  this  case  should  be 
remanded  to  the  District  Court  with  directions  to  dismiss 
the  complaint.  [Slip  Opinion  (Dissent)  at  13-14;  this  re- 
port at  237-238.] 

Status. — No  further  action  has  been  taken  in  the  case. 

The  full  text  of  the  decision  of  the  court  of  appeals  in  the  criminal 
action  for  contempt  of  Congress  was  printed  in  the  "Decisions"  sec- 
tion of  the  report  of  Court  Proceedings  and  Actions  of  Vital  Interest 
to  the  Congress,  December,  1972. 

The  full  text  of  the  decision  of  October  28,  1975,  of  the  court  of 
appeals  was  printed  in  the  "Decisions"  section  of  the  report  of  Court 
Proceedings  and  Actions  of  Vital  Interest  to  the  Congress,  December 
31, 1975. 

The  full  text  of  the  decision  of  December  21,  1976,  of  the  court  of 
appeals  en  banc  is  printed  in  this  report  at  109. 

Jordan  v.  Latta 

Civil  Action  No.  C75-166  (N.D.  Ohio) 

Brief. — Plaintiff  is  a  member  of  the  International  Brotherhood  of 
Teamsters  who  lives  in  Cecil,  Ohio,  within  the  Fifth  Congressional 
District.  Defendant  Delbert  L.  Latta  is  the  U.S.  Representative  for  the 
Fifth  Congressional  District,  and  defendants  Larry  Paul  and  George 
Blue  work  for  the  Federal  Bureau  of  Investigation  (FBI)  in  the 
Bureau's  Toledo,  Ohio  office. 

The  complaint,  filed  April  22,  1975,  alleged  the  following:  that  on 
or  about  April  4, 1975,  plaintiff  called  Congressman  Latta  at  his  home 
in  Bowling  Green,  Ohio,  requesting  his  assistance  in  a  labor  dispute  in 
which  plaintiff  was  engaged  with  his  trucking  firm  employer,  and  that 
2  days  later,  at  Representative  Latta's  request,  he  took  some  docu- 
ments to  the  Representative's  home.  Two  days  later  he  again  called  and 
asked  Representative  Latta  for  his  assistance  in  his  capacity  as  a  U.S. 
Congressman,  and  the  Congressman  indicated  that  he  had  prepared  a 
letter  indicating  what  plaintiff  could  do.  Three  days  later,  on  April  11, 
1975,  the  plaintiff  called  again  asking  about  the  letter  and  once  more 
requesting  assistance.  Congressman  Latta  indicated  that  he  could  not 
help,  but  that  he  had  prepared  a  letter  regarding  the  problem.  Plaintiff 
then  stated  that  he  would  remember  how  to  vote,  and  Congressman 
Latta  said  that  was  fine,  he  could  vote  any  way  he  wanted. 

The  complaint  then  alleges  that  on  April  14,  1975,  defendants  Paul 
and  Blue  called  plaintiff  and  indicated  they  wanted  to  talk  with  him. 
They  met  him  that  day  at  his  home  and  said  that  Congressman  Latta 
had  filed  a  complaint  with  the  FBI  alleging  that  plaintiff  had  put 
undue  pressure  on  him,  though  indicating  that  no  threat  was  made  on 
his  life  by  plaintiff.  After  discussing  the  situation  with  plaintiff  for  an 
hour,  defendants  Paul  and  Blue  indicated  to  plaintiff  that  the  whole 
incident  should  be  kept  quiet  and  not  revealed  to  the  press. 

Plaintiff  contended  that  he  contacted  his  Congressman  in  order  to 
petition  his  government  for  a  redress  of  grievances,  and  that  his  appeal 
to  Congressman  Latta  for  assistance  and  intervention  was  protected  by 


15 

the  First  and  Fourteenth  Amendments;  that  the  utilization  of  the 
FBI  was  meant  to  curtail  his  rights  to  petition  the  government :  that 
he  at  no  time  put  undue  pressure  on  the  Congressman,  and  the  use  of 
the  FBI  was  meant  to  harass  him  in  exercise  of  his  right  to  petition 
his  government ;  and  that  defendants'  actions  left  him  without  an  ade- 
quate remedy  at  law,  since  he  was  denied  his  right  to  contact  his  Con- 
gressman without  suffering  from  the  harassment  of  FBI  investiga- 
tions. He  asked  for  the  following  relief  : 

That  a  declaratory  judgment  issue  declaring  the  following : 

(a)  that  Plaintiff  as  a  citizen  of  the  United  States  has  a 
right  as  guaranteed  by  the  Constitution  to  petition  his 
Congressman : 

(b)  that  Defendant  Latta's  action  in  reporting  Plaintiff 
to  the  FBI  was  violative  of  Plaintiff's  rights  as  guaranteed  by 
the  Constitution ; 

(c)  that  the  Defendants  Larry  Paul  and  George  Blue's 
investigation  of  the  Plaintiff  because  of  his  contact  with  De- 
fendant Latta  was  violative  of  Plaintiff's  unencumbered  right 
to  petition  government. 

That  a  preliminary  and  permanent  injunction  issue: 

(a)  requiring  the  Defendants  Larry  Paul  and  George  Blue 
to  expunge  any  and  all  FBI  records  pertaining  to  Plaintiff  as 
a  result  of  Defendant  Latta's  charges ; 

(b)  enjoining  the  Defendants  Larry  Paul  and  George  Blue 
from  harassing  the  Plaintiff  by  visitation  to  home,  place  of 
work  or  anywhere  else  because  of  Plaintiff's  exercise  of  his 
right  to  petition  government  or  as  a  result  of  this  lawsuit. 

That  a  writ  and  mandamus  issue  against  Defendant  Latta 
compelling  Defendant  Latta  to  do  the  following : 

(a)  carry  out  and  perform  his  functions  as  a  United  States 
Congressman  in  a  manner  so  as  not  to  deny  Plaintiff  his  right 
to  petition  government ; 

(b)  to  refrain  from  filing  charges  with  the  FBI  regarding 
Plaintiff  because  Plaintiff  seeks  to  petition  government 
through  Defendant  Latta  ; 

(c)  to  fulfill  those  duties  owed  Plaintiff  by  Defendant 
Latta  in  his  capacity  as  a  United  States  Congressman;  par- 
ticularly to  permit  Plaintiff  to  seek  a  redress  of  his  grievance 
and  the  right  to  petition  government  through  Defendant 
Latta  without  becoming  subject  to  FBI  or  any  other  govern- 
mental investigation. 

That  compensatory  damages  in  the  amount  of  $15,000.00  be 
awarded  Plaintiff. 

That  punitive  damages  in  the  amount  of  $100,000.00  be 
awarded  Plaintiff. 

That  reasonable  attorney  fees  be  awarded. 

For  any  and  all  other  relief  the  court  deems  appropriate. 
[Complaint  at  5-6.] 

In  their  "Motion  to  Dismiss  or.  in  the  Alternative  for  Summary 
Judgment,"  defendants  stated  that  Congressman  Latta  had  advised 
the  plaintiff  that  the  matter  of  plaintiff's  request  to  him  was  within 
the  jurisdiction  of  the  National  Labor  Relations  Board,  and  that  plain- 
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tiff  had  become  so  hostile  that  it  caused  Congressman  Latta  to  believe 
he  may  have  been  threatened.  The  Congressman  reported  the  incident 
to  the  FBI  and  left  the  matter  to  their  discretion.  The  FBI,  after 
consultation  with  an  Assistant  United  States  Attorney,  decided  to 
conduct  an  informal  interview  to  clarify  the  possible  threat.  This  was 
done  with  plaintiff's  consent,  and  it  was  determined  that  no  crime  had 
been  committed.  Plaintiff  was  not  detained  against  his  will  nor  subject 
to  any  form  of  duress,  and  therefore  he  had  failed  to  state  a  claim 
against  any  of  the  defendants.  "Moreover,  the  named  individual  de- 
fendants in  this  action  were  engaged  in  official  duties  with  regard  to 
the  allegations  herein  and  are  therefore  immune  from  suit."  The  re- 
sponse said  that  Congressman  Latta  was  protected  in  his  actions  by 
the  Speech  or  Debate  clause,  or  even  if  he  wasn't,  he  was  protected  by 
the  fact  that  he  was  carrying  out  his  official  duties  as  a  Congressman. 

The  response  also  stated  that  Congressman  Latta's  exercise  of  his 
official  duties  is  not  reviewable  by  mandamus,  since  a  Congressman 
is  necessarily  besieged  with  requests  from  individual  constituents  to 
take  actions  on  their  behalf,  each  of  whom  may  earnestly  believe  that 
his  case  deserves  immediate  action  as  requested.  It  also  said  that  be- 
cause the  United  States  had  not  consented  to  being  sued  in  this  case, 
it  was  protected  by  the  doctrine  of  sovereign  immunity. 

Plaintiff  countered  that  the  doctrine  of  official  immunity  would  not 
hold  in  this  case  because  Congressman  Latta  had  not  called  the  FBI 
to  investigate  a  possible  crime  but  had  sent  the  agents  to  deny  plaintiff 
his  constitutional  rights  of  freedom  of  speech  and  the  right  to  petition 
his  government  for  the  purpose  of  protecting  Congressman  Latta  by 
warning  plaintiff  not  to  put  anything  in  the  papers  that  would  harm 
Congressman  Latta's  political  career.  By  the  same  reasoning,  plaintiff 
argued  that  Congressman  Latta  was  not  engaged  in  a  legislative  func- 
tion when  he  called  the  FBI,  and  is  therefore  not  protected  by  the 
Speech  or  Debate  clause.  Also,  plaintiff  claims  that  mandamus  is 
sought  not  to  force  Congressman  Latta  to  grant  him  an  audience,  but 
to  prevent  the  Congressman  from  filing  charges  with  the  FBI  for 
plaintiff's  attempts  to  petition  him  for  assistance.  Plaintiff  also  states 
that  the  United  States  is  a  proper  party,  not  as  to  payment  of  dam- 
ages, but  as  to  having  an  order  issued  by  the  court  which  will  prevent 
retaliatory  action  against  plaintiff  by  other  government  agencies. 

Defendants  reasserted  their  claim  of  official  immunity  as  to  all  de- 
fendants and  legislative  immunity  as  to  Congressman  Latta,  and  stated 
further  that  even  were  these  defenses  to  be  denied,  Congressman  Latta 
could  not  be  liable  since  all  he  had  done  was  report  suspicious  cir- 
cumstances to  a  law  enforcement  agency.  They  stated  further  that 
plaintiff's  claim  that  Congressman  Latta  had  used  the  FBI  to  harass 
plaintiff  and  keep  him  from  going  to  the  press  so  that  Congressman 
Latta  could  save  his  political  career  was  without  merit.  "It  is  from 
just  such  frivolous  allegations  that  the  doctrines  of  official  immunity 
and  congressional  immunity  are  intended  to  guard  government  officers 
and  legislators,  leaving  them  free  to  pursue  their  important  official 
functions."  [Plaintiff's  supplemental  memorandum  in  support  of 
defendants'  motion  to  dismiss  or  in  the  alternative  for  summary 
judgment  and  in  reply  to  plaintiff's  memorandum  in  opposition 
thereto,  at  19.] 
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Defendants  again  stated  that  by  interviewing  the  plaintiff,  the 
agents  for  the  FBI  had  not  given  plaintiff  grounds  for  an  action,  even 
if  done  for  an  improper  motive.  Finally,  they  stated  that  the  United 
States  is  not  subject  to  an  action  seeking  an  injunction  without  its 
consent  by  statute. 

In  an  Opinion  and  Order  issued  March  26. 1976,  U.S.  District  Court 
Judge  Don  J.  Young  decided  that  the  lawsuit  could  not  be  entertained 
at  all  because  he  found  that  the  activities  involved  fell  within  the 
legitimate  legislative  sphere  of  Representative  Latta?s  duties  as  a 
Congressman.  Therefore  he  was  cloaked  with  congressional  immunity 
and  could  not  be  questioned  in  court  concerning  those  activities.  "Mr. 
Latta  was  performing  the  legitimate  legislative  function  of  listening 
to  and  attempting  to  solve  the  problems  of  his  constituency.  He  ap- 
pears to  have  performed  said  function  in  an  honest  and  sincere  man- 
ner. In  order  to  insure  that  he  continues  to  perform  said  function 
independently,  he  must  be  protected  from  lawsuits  of  this  nature." 
[Opinion  and  Order  at  3.]  The  court  also  found  that  the  FBI  agents 
were  merely  serving  Congressman  Latta  in  his  legislative  function 
and  were  thus  also  entitled  to  constitutional  protection  under  the 
Speech  or  Debate  clause  as  read  in  Doe  v.  McMillan*  412  U.S.  306 
(1972).  Also,  since  the  United  States  had  not  consented  to  being  sued 
in  this  case,  it  had  to  be  dismissed  as  a  party.  The  complaint  was  there- 
fore ordered  dismissed  as  to  all  defendants. 

Status. — Time  for  appeal  has  expired.  The  full  text  of  the  court's 
''Opinion  and  Order"  is  printed  in  the  "Decisions"  section  of  the  re- 
port of  Court  Proceedings  and  Actions  of  Vital  Interest  to  the  Con- 
gress, August  15, 1976. 


III.  Powers  of  Congressional  Committees 

Ashland  Oil  Inc.  v.  Federal  Trade  Commission 

Civil  Action  Xos.  76-1174  and  76-1304  (D.C.  Cir.) 

Brief. — This  suit,  filed  on  November  -24,  1970.  by  Ashland  Oil,  seeks 
declaratory  and  injunctive  relief  pursuant  to  Chapter  7  of  the  Admin- 
istrative Procedure  Act  (5  U.S.C.  §  701  et  seq.). 

On,  or  about  April  15,  1975,  the  Federal  Trade  Commission  served 
upon  Ashland  Oil  an  order  ("Special  Report")  which  required  Ash- 
land Oil  to  submit  information,  some  of  which  "was  highly  sensitive 
competitive  data  detailing  the  company's  reserve  estimates  for  all  of 
its  natural  gas  leases  and  contracts  nationwide.'-  [Ashl-and  Oil.  Inc.  v. 
Federal  Trade  Commission,  Civil  Action  No.  75-1956  (D.D.C.)  ;  Slip 
Opinion  at  3].  Ashland's  submission  was  accompanied  by  a  letter  from 
one  of  its  vice  presidents  stating  that  the  company's  information  on 
gas  reserves  was  confidential  and  of  a  proprietary  nature,  the  dis- 
closure of  which  would  result  in  competitive  injury.  The  letter  further 
stated  that  such  information  was  submitted  to  the  Commission  with 
the  express  reservation  that  Ashland  could  claim  its  right  to  have 
the  materials  therein  provided  "accorded  confidential  treatment  and 
be  protected  from  disclosure." 

Following  a  rejection  by  the  Federal  T^ade  Commission  of  his  re- 
quest, as  a  Member  of  Congress,  to  make  available  to  him  data  gathered 
by  the  Commission  pertaining  to  lease  extensions  on  Federal  lands, 
Congressman  John  E.  Moss  sent  a  second  request  as  Chairman  of  the 
Subcommittee  on  Oversight  and  Investigations  of  the  House  Commit- 
tee on  Interstate  and  Foreign  Commerce.  Unlike  its  first  response,  in 
which  it  denied  the  Congressman's  request  for  information  which  it 
considered  to  be  exempt  from  mandatory  disclosure  under  the  Free- 
dom of  Information  Act  (5  U.S.C.  §§552  (b)(4)  and  (b)(9)),  the 
Commission  treated  the  second  request  as  a  "formal  Congressional 
request''  and  advised  Chairman  Moss  that  the  requested  information 
would  be  furnished.  Subsequently.  Ashland  was  advised  of  the  Com- 
mission's decision  to  turn  over  the  requested  data  to  Congressman 
Moss. 

On  the  same  day  that  this  suit  was  filed,  Ashland  moved  for  and 
was  granted  a  temporary  restraining  order  enjoining  the  Commission 
from  releasing  the  information  in  issue,  thus  preserving  the  statm  quo 
until  the  court  considered  the  merits  of  Ashland's  claims. 

On  December  2.  1975,  a  subpoena  duces  tecum  was  served  on  the 
Chairman  of  the  Federal  Trade  Commission  which  ordered  him  to 
appear  before  the  subcommittee  and  to  bring  with  him 

any  and  all  records  within  the  Federal  Trade  Commission's 
control  or  custody  or  within  the  Federal  Trade  Commission's 
means  to  produce  appertaining  to  or  involving  oil  and/or  gas 
lease  extensions  on  Federal  lands,  including  Ashland  Oil. 
Inc.  and  including  all  correspondence  between  the  Federal 

(19) 
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Trade  Commission  and  Ashland  Oil,  Inc.  relating  in  any  man- 
ner to  agreements  or  proposed  agreements  to  hold  such  rec- 
ords confidential  or  to  give  advance  notice  of  the  release 
thereof.  [See  H.R.  Rep.  No.  94-756,  94th  Cong.,  1st  Sess., 
at  3-4  (1975).] 

By  letter  of  December  3,  1975,  Chairman  Moss  informed  Mr.  Lewis 
Engman  (Chairman  of  the  FTC)  that  the  subcommittee  would  take 
no  action  to  enforce  compliance  with  the  subpoena  until  the  court  had 
considered  the  issues  arising  in  the  instant  case. 

Following  a  hearing  in  open  court,  Congressman  Moss'  motion  to 
intervene  pursuant  to  Rule  24(a)  of  the  Federal  Rules  of  Civil  Proce- 
dure, was  granted  on  January  16, 1976. 

This  case  came  before  Judge  Howard  F.  Corcoran,  of  the  United 
States  District  Court  for  the  District  of  Columbia  on  Ashland's  mo- 
tion for  preliminary  and  permanent  injunction  and  Defendants  Moss' 
and  the  Federal  Trade  Commission's  motions  for  summary  judgment 
or,  alternatively,  to  dismiss. 

In  a  memorandum  and  order  filed  February  2,  1976,  the  district 
court  denied  the  plaintiff's  motion,  granted  defendants'  motion  to  dis- 
miss, and  dissolved  the  temporary  restraining  order  issued  Novem- 
ber 24,  1975. 

After  addressing  itself  to  the  plaintiff's  contention  that  Section  6(b) 
of  the  Federal  Trade  Commission  Act  prohibits  the  disclosure  of  trade 
secrets  by  the  Commission  to  any  third  party — including  the  Con- 
gress— and  having  determined  that  some  of  the  data  in  issue  do 
indeed  constitute  a  "trade  secret"  within  the  purview  of  Section  6(f) 
of  the  FTC  Act,  and  further,  declaring  that  congressional  investiga- 
tory power  is  not  unlimited  and  the  boundaries  of  the  inquiry  may  be 
no  broader  than  the  "legitimate  sphere  of  legislative  activity,"  the 
court  concluded: 

In  summary,  we  find  that  the  particular  investigation  here 
in  issue  is  directly  related  to  and  in  furtherance  of  "a  legiti- 
mate task  of  Congress."  Watkins  v.  United  States*  supra, 
354  U.S.,  at  187.  The  Subcommittee,  in  issuing  the  subpoena, 
was  acting  under  the  clear  mandate  of  the  full  committee  and 
the  House  of  Representatives  to  investigate  within  the 
"sphere  of  legitimate  legislative  activity"  and  that  grant  of 
authority  is  itself  sufficient  to  show  that  the  investigation 
upon  which  the  Subcommittee  has  embarked  "concerned  a 
subject  on  which  'legislation  could  be  had'."  Eastland  v. 
United  States  Servicemen }s  Fund*  supra,  421  U.S.,  at  506; 
McGrain  v.  Daugherty*  273  U.S.,  at  177:  see  also  Communist 
Party  v.  Control  Board*  367  U.S.  1  (1961).  [Ashland  Oil 
Inc.  v.  Federal  Trade  Commission*  409  F.  Supp.  297,  307 
(D.D.C.  1976)  ;  footnote  omitted.] 

With  respect  to  plaintiff's  specific  motion  for  preliminary  and 
permanent  injunction,  the  court  said  : 

Injunctive  relief  is  appropriate  only  "to  prevent  existing 
or  presently  threatened  injuries"  and  "will  not  be  granted 
against  something  merely  feared  as  liable  to  occur  at  some 
indefinite  time  in  the  future."  Connecticut  v.  Massachusetts* 
282  U.S.  660,  674   (1930),  see  also*  General  Fireproofing 
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Company  v.  Wi/man.  444  F.2d  391,  393  (2nd  Cir.  1071).  In- 
junctions will  not  be  granted  where  the  injuries  complained  of 
are  prospective  and  -which  may.  indeed,  never  occur."  Crim- 
mins  v.  American  Stock  Exchange,  Inc.,  346  F.  Supp.  1256, 

1262  (S.D.X.Y.  1972).  The  injury  complained  of  must  be  of 
such  imminence  that  there  is  a  "clear  and  present''  need  for 
equitable  relief  to  prevent  irreparable  harm.  Hershey  Cream - 
ery  Co.  v.  Hershey  Chocolate  Corp..  269  F.  Supp.  45  (S.D. 
N.Y.  1967)  :  see  also  Assn.  of  Professional  Engineering  Per- 
sonnel v.  Radio  Corp.  of  America.  183  F.  Supp.  834  (D.C. 
X.J.  1960).  And  the  required  showing  of  irreparable  injury 
is  not  eliminated  simply  by  virtue  of  a  claim  alleging  viola- 
tion of  statutory  or  constitutional  rights  (unless  the  require- 
ment has  been  specificallv  eliminated  bv  statute).  Thus,  in 
United  Fuel  Gas  Co.  v.  Railroad  Commission.  278  U.S.  300 
(1928) ,  the  Supreme  Court  noted : 

Suitors  may  not  resort  to  a  court  of  equity  to  restrain 
a  threatened  act  merely  because  it  is  illegal  or  trans- 
cends constitutional  powers  but  the  act  complained 
must  inflict  upon  them  some  irreparable  injury."  278 
U.S..  at  310  (Stone,  J.) 

See  also  Newtex  8.S.  Corp.  v.  United  States.  107  F.  Supp.  388 
(S.D.X.Y.).  afd.  344.  U.S.  901:  Ellis  Rene  Bar  v.  District 
of  Columbia  Redevelopment  Land  Agency.  433  F.2d  543 
(D.C.  Cir.  1970). 

While  Ashland  couches  its  concerns  in  terms  of  "public 
disclosures  any  irreparable  injury  to  it  would  result,  more 
precisely,  in  disclosure  to  its  competitors.  Certainly,  such 
injury  might  logically  result  as  well  from  general  dissemina- 
tion. But  the  transfer  of  such  data  from  the  FTC  to  the 
Subcommittee  and  the  Subcommittee's  review  of  that  infor- 
mation, does  not  lead  inexorably  to  either  public  dissemina- 
tion or  disclosure  to  Ashland's  competitors.  Moreover,  the 
courts  must  presume  that  the  committees  of  Congress  will 
exercise  their  powers  responsibly  and  with  due  regard  for  the 
rights  of  affected  parties.  See,  Ansara  v.  Eastland.  442  F.2d 
751.  754  (1971)  :  United  States  v.  Tohin.  195  F.  Supp.  588,  613 
(D.D.C.  1961) .  [Id.  at  307-08 :  footnotes  omitted.] 

In  response  to  Ashland's  allegations  that  the  subcommittee's  han- 
dling of  trade  secrets  in  the  past  "has  shown  either  a  total  ineapacity 
to  protect  such  trade  secrets  or  a  callous  indifference  to  the  proprietary 
nature  of  those  secrets''  (Plaintiff's  Reply  Memorandum,  p.  59).  the 
court  stated  : 

"While  the  Court,  can  appreciate  Ashland's  concern  under 
these  circumstances,  it  does  not  anpear  to  the  Court  that  iso- 
lated instances  of  breached  confidentiality  in  the  past  are 
sufficient  to  overcome  the  continuing  presumption  of  Con- 
gressional propriety. 

Through  its  staff  counsel,  the  Subcommittee  has  indicated 
that  there  is  "no  indication"  that  the  Subcommittee  "would 
release  information  originating  from  Ashland."    (Affidavit 
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of  Michael  R.  Lemov,  Intervener's  Motion  to  Dismiss.)  And 
Chairman  Moss,  through  counsel,  has  represented : 

Of  course,  the  Subcommittee  does  not  seek  publi- 
cation of  Ashland's  trade  secrets;  it  seeks  merely 
production  of  documents  in  compliance  with  a  Con- 
gressional subpoena.  (Response  of  Chairman  Moss 
to  Ashland's  Opposition  to  Motion  to  Dismiss,  p.  6.) 

Weighing  all  of  these  considerations,  it  appears  to  the 
Court,  on  balance,  that  the  irreparable  injury  which  Ashland 
seeks  this  Court  to  prevent  by  the  issuance  of  permanent 
injunctive  relief  is  neither  "presently  threatened"  nor  "im- 
minent." The  injuries  complained  of  are,  rather,  "prospec- 
tive" in  nature  and  "may,  indeed,  never  occur."  See  Orim- 
mins  v.  American  Stock  Exchange,  supra.  [346  F.  Supp.  1256, 
1262  (S.D.N. Y.  1972)]  [Id.  at  308-09.] 

In  conclusion  the  court  held  that  irreparable  injury  could  not  be 
established,  that  injunctive  relief  was  not  warranted,  and  that  it  need 
not  reach  the  merits  of  Ashland's  complaint. 

However,  on  February  9,  1976,  the  court  granted  plaintiff's  motion 
for  an  injunction  pending  appeal  on  terms  identical  to  the  temporary 
restraining  order  previously  entered.  The  court  said : 

[I]t  appears  to  the  Court  that  (1)  this  action  will  be  ren- 
dered moot  in  the  absence  of  an  injunction  pending  appeal; 
and  that  (2)  the  issues  to  be  raised  on  appeal  have  not  hereto- 
fore been  definitively  settled  in  prior  case  law  and  are  of  sub- 
stantial import  to  the  parties  and  the  general  public ;  but  that 
(3)  the  countervailing  legitimate  interests  of  the  legislative 
branch  militate  against  indefinite  protraction  of  interlocu- 
tory relief  by  this  Court.  [See  Order  and  Statement  of 
Reasons  Pursuant  to  Federal  Rules  of  Appellate  Procedure 
8(a),  February  9, 1976,  at  1.] 

Representative  Moss  filed  a  motion  with  the  District  Court  on  Feb- 
ruary 4  asking  that  Court  to  amend  its  findings  in  its  order  of  Febru- 
ary 2  by  removing  any  implication  that  either  he  or  the  Subcommittee 
he  chairs  had  at  any  time  breached  promises  they  had  given  to-  keep 
trade  secret  data  confidential.  Ashland  filed  a  motion  for  a  rehearing 
on  February  5.  Both  motions  were  denied  by  the  Court  on  February  9. 

On  February  18,  1976,  Ashland  filed  an  appeal  with  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia,  and  also  filed  a  motion  for  an 
injunction  to  preserve  the  status  quo  pending  appeal.  The  motion  for 
the  injunction  was  argued  before  the  Court  of  Appeals  on  March  11, 
and  was  granted  on  March  26  in  an  order  which  also  denied  defend- 
ants' motion  for  summary  affirmance. 

Representative  Moss  then  filed  an  appeal  from  the  denial  of  his  mo- 
tion to  amend  the  findings  of  the  District  Court.  The  appeal,  filed  on 
April  2,  asked  that  his  appeal  and  that  of  Ashland's  be  consolidated, 
which  was  done  on  April  23. 

The  consolidated  cases  were  argued  before  the  court  of  appeals  on 
May  10,  1976. 
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On  September  20,  1976,  the  Court  of  Appeals  for  the  District  of 
Columbia  issued  its  decision  essentially  affirming  the  district 
court's  opinion. 

The  majority  held  that  "At  a  minimum",  absent  a  showing  that 
the  material  which  the  Federal  Trade  Commission  was  to  turn 
over  to  the  subcommittee  would  necessarily  be  made  public,  the 
Federal  Trade  Commission  was  not  precluded  by  statute  "from 
transmitting  trade  secrets  to  Congress  pursuant  either  to  sub- 
pena  or  formal  request."  [Ashland  Oil,  Inc.  v.  Federal  Trade  Com- 
mission, Civil  Action  No.  76-1174  (D.C.  Cir.  1976) ;  Slip  Opinion  at 
4;  this  report  at  242.] 

As  to  Congressman  Moss'  appeal,  the  majority  found  "no  occa- 
sion to  address  the  grounds  of  his  separate  appeal"  since  they  did 
"not  read  the  district  court's  opinion  as  finding  that  Congress- 
man Moss  ever  broke  a  promise  of  confidentiality".  [Slip  Opinion 
at  9,  this  report  at  247.] 

Nor  did  the  majority  feel  it  necessary  to  address  the  issue  of 
the  validity  of  the  subpoena  noting  that  the  "Federal  Trade  Com- 
mission's decision  to  turn  over  the  materials  in  question  was  not 
based  on — and  in  fact  predated — issuance  of  the  subpoena."  [Slip 
Opinion  at  4 ;  this  report  at  242.] 

Judge  McKinnon  in  his  dissent  attacked  the  majority's  con- 
clusion that  Ashland  Oil's  "trade  secrets"  "may  be  surrendered 
to  Congress  'pursuant  either  to  subpoena  or  formal  request' ". 
[Slip  Opinion  (Dissent)  at  1;  this  report  at  249.] 

He  stated : 

The  first  trouble  with  this  declaration  is  that  the  sub- 
poena here  is  invalid  under  the  House  Rules.  The  second 
is  that  the  Government  at  oral  argument  based  its  posi- 
tion solely  on  the  subpoena  and  repeatedly  refused  to 
defend  any  claim  that  the  agency  had  a  right  to  comply 
with  the  "formal  request,"  so  that,  with  respect  to  a  re- 
quest short  of  a  subpoena,  the  majority  opinion  is  based 
upon  a  position  that  is  not  before  it  and  which  was  ex- 
pressly disclaimed. 

The  Government  stated  at  oral  argument  that  it  was 
defending  only  the  validity  of  the  subpoena.  That  was  the 
only  issue  the  Government  argued,  and  yet  the  majority 
would  dispose  of  the  case  without  even  addressing  the 
point.  The  reason  for  this  is  that  the  majority  recognize 
that  the  subpoena  is  invalid,  for  the  reasons  hereafter 
stated.  Given  the  invalidity,  the  case  must  be  disposed  of 
in  appellant  Ashland's  favor  because  the  Government 
relies  on  no  other  basis  for  surrendering  the  documents. 

The  majority  opinion  also  misstates  both  the  facts  of 
the  Government's  presentation  at  oral  argument  and  the 
law  with  respect  to  the  authority  of  the  Department  of 
Justice  over  the  conduct  of  agency  litigation.  [Slip 
Opinion  (Dissent)  at  1 ;  this  report  at  249.] 

After  declaring  that  the  Justice  Department's  oral  argument 
had  waived  the  position  that  the  Federal  Trade   Commission 
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would  have  been  bound  to  comply  with  a  congressional  request 
for  information  without  the  issuance  of  a  formal  subpoena,  the 
dissent  concluded  that  the  Subcommittee's  subpoena  was  not 
validly  authorized. 

Judge  McKinnon  noted  that  according  to  House  Rule  XI, 
clause  2(m)(2)  (94th  Congress)  a  subpoena  could  be  issued  "only 
when  authorized  by  a  majority  of  the  members  of  the  committee." 
The  Committee  on  Interstate  and  Foreign  Commerce  had  43  mem- 
bers at  the  time ;  an  absolute  majority  of  the  committee  would  be 
22.  Since  the  authorization  of  the  subpoena  was  supported  by  only 
21  committee  members,  Judge  McKinnon  concluded,  "the  sub- 
poena issued  by  the  Subcommittee  was  not  properly  author- 
ized *  *  *."  [Slip  Opinion  (Dissent)  at  10;  this  report  at  258.] 

Judge  McKinnon  reached  this  conclusion  over  the  objection  of 
Congressman  Moss  in  spite  of  a  letter  addressed  to  Representa- 
tive Moss  from  Speaker  Carl  Albert  which  stated : 

Dear  Mr.  Chairman : 

I  have  received  your  letter  of  May  11, 1976,  regarding  the 
interpretation  of  House  Rule  XI,  clause  2(m),  which  au- 
thorizes committees  of  the  House  of  Representatives  to 
issue  subpoenas. 

There  is  no  indication  in  the  legislative  history  of  the 
rule,  which  was  adopted  in  the  93d  Congress  to  become  ef- 
fective January  3,  1975,  of  any  intent  to  require  a  dif- 
ferent procedure  for  voting  on  subpoenas  than  on  other 
votes  taken  in  House  committees.  Under  the  customary 
and  correct  practice  of  the  House  of  Representatives, 
which  derives  its  rule-making  authority  from  the  Con- 
stitution (Article  I,  Section  5,  which  provides  that  a 
majority  of  the  House  shall  constitute  a  quorum  for  doing 
business),  committee  action  is  valid  which  is  authorized 
by  a  majority  of  those  Members  voting,  a  quorum  being 
present.  It  would  create  an  anomalous  situation  to  require 
a  more  stringent  standard  for  authorizing  the  issuance 
of  a  subpoena  than  for  finding  a  witness  in  contempt  of  a 
committee  for  refusing  to  honor  such  a  subpoena,  or  for 
taking  a  final  committee  action  in  ordering  a  measure  or 
matter  reported  to  the  House.  [Slip  Opinion  (Dissent) 
at  11 ;  this  report  at  259.] 
Judge  McKinnon  responded  that  the  Speaker's  contention  that 
the  legislative  history  of  the  House  Rule  supported  the  assertion 
that  only  a  majority  of  a  quorum  was  needed  to  authorize  a  sub- 
poena was  erroneous.  The  judge  noted : 

When  the  House  of  Representatives  in  the  2d  Session  of 
the  93d  Congress  adopted  H.  Res.  988  it  sought  to  reform 
the  subpoena-issuing  practices  of  its  committees.  The 
resolution  changed  the  prior  rule,  which  had  allowed  a 
"majority  of  a  quorum"  into  a  requirement  of  "a  majority 
of  the  members"  to  issue  subpoenas.  See,  e.g.,  Rules  of  the 
House  of  Representatives,  93d  Cong.  XI,  cl.  2.(b)  and  id., 
94th  Cong.  XI,  cl.  2.(m)(2)(a),  supra.  The  resolution  mak- 
ing this  change  in  the  long-standing  rule  was  entitled 
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the  "Committee  Reform  Amendments  of  1974."  Requiring 
"a  majority  of  the  members  of  the  committee,"  rather  than 
a  "majority  of  a  quorum,"  to  authorize  the  issuance  of 
subpoenas  was  a  part  of  that  reform.  Accomanying  the 
Resolution  to  the  floor  of  the  House  was  the  Report  of  the 
sponsoring  Select  Committee  on  Committees,  which,  with 
respect  to  the  "SUBPENA  POWER,"  stated : 

The  select  committee  proposes  certain  stand- 
ardized procedures  and  safeguards  covering  sub- 
poenas that  would  apply  uniformly  to  all  com- 
mittees. The  Committees  on  Appropriations, 
Government  Operations,  and  Standards  of  Offi- 
cial Conduct  would  continue  to  have  standing 
subpoena  authority,  while  others  would  be  re- 
quired to  receive  House  authorization  for  each 
activity  or  series  of  activities.  However,  in  the 
case  of  all  committees,  a  majority  of  the  mem- 
bership of  each  committee  would  be  necessary  to 
authorize  the  issuance  of  a  subpoena  or  group 
of  subpoenas.  Compliance  could  be  enforced  only 
as  authorized  or  directed  by  the  House. 
(Emphasis  added). 

This  clearly  indicates  that  the  intent  of  the  authors  of 
the  Rule  was  to  require  the  votes  of  a  majority  of  the 
"membership" — and  since  the  membership  of  the  Com- 
mittee is  just  one  figure — 43 — the  Rule  would  clearly  re- 
quire 22  votes  to  issue  a  subpoena.  We  find  no  distinction 
between  "a  majority  of  the  membership  of  each  commit- 
tee," as  used  in  the  Report,  and  "a  majority  of  the 
members  of  the  committee,"  as  used  in  the  Rule  which 
the  Report  discussed.  The  "membership"  of  the  Com- 
mittee is  43  and  there  are  43  "members  of  the  committee." 
[Slip  Opinion  (Dissent)  at  15-16;  this  report  at  263-264.] 

Additionally  Judge  McKinnon  rejected  the  subcommittee  con- 
tention "that  the  House  ratified  the  subpoena  when  it  voted  to 
authorize  Subcommittee  Chairman  Moss  to  appear  as  an  inter- 
venor  in  this  action,  in  which  the  validity  of  the  subpoena  is  in 
question."  [Slip  Opinion  (Dissent)  at  20;  this  report  at  268.] 

This  assertion  of  ratification  Judge  McKinnon  found  un- 
acceptable because: 

The  argument  fails  to  comprehend  the  scope  of  the  sub- 
poena rule.  The  intent  of  that  rule  is  to  provide  for  the  or- 
derly consideration  by  the  committee  as  to  whether  sub- 
poenas should  issue  and  to  assure  that  a  majority  of  the 
members  of  the  committee  are  sufficiently  convinced  of 
the  necessity  and  importance  of  issuing  the  subpoena  to 
attend  the  committee  meeting  and  vote  in  favor  of  that 
action  before  the  subpoena  issues.  Shelton  i\  United 
States,  117  U.S.  App.  D.C.  155,  327  F.2d  601  (1963).  The 
committees  of  Congress  must  strictly  conform  to  their 
rules  in  obtaining  testimony  before  its  committees.  Yellin 
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v.  United  States,  374  U.S.  109  (1963) ;  Christoffel  v.  United 
States,  338  U.S.  84  (1949);   United  States  v.  Reinecke, 

U.S.App.D.C. ,  524  F.2d  435  (1975).  Further, 

it  does  not  appear  from  the  language  of  the  Resolution 
that  there  was  any  intent  to  ratify  the  subpoena,  even  if 
that  could  be  done.  Such  intent  must  be  evident,  and  it 
must  also  be  evident  that  the  ratifying  party  has  knowl- 
edge of  the  material  facts,  in  this  case,  the  material  fact 
of  a  violation  of  the  House  Rules.  Western  Nat.  Bank  v. 
Armstrong,  152  U.S.  346, 352  (1894) ;  Bloomfield  v.  Charter 
Oak  Nat  Bank,  121  U.S.  121,  135-36  (1887).  [Slip  Opinion 
(Dissent)  at  20;  this  report  at  268.] 

Judge  McKinnon  concluded  that  since  the  subpoena  was  invalid 
an  injunction  prohibiting  its  enforcement  should  be  issued.  He 
did  note,  however,  that  "this  does  not  foreclose  the  commission 
from  conveying  the  material  to  the  subcommittee  pursuant  to  a 
subpoena  that  is  properly  authorized."  [Slip  Opinion  (Dissent) 
at  21 ;  this  report  at  269.] 

A  stay  has  been  issued  by  the  Court  of  Appeals  and  was  ex- 
tended on  October  5, 1976  until  an  order  is  issued  disposing  of  ap- 
pellant's petition  for  rehearing. 

Status. — Petitions  for  rehearing  have  not  yet  been  filed.  The 
case  is  still  before  the  court  of  appeals. 

The  full  text  of  the  court  of  appeals  opinion  appears  in  the  "Deci- 
sions'' section  of  this  report  at  239.  The  district  court's  memorandum 
and  order  of  February  2,  1976,  was  printed  in  the  "Decisions"  section 
of  the  report  of  Court  Proceedings  and  Actions  of  Vital  Interest  to 
the  Congress,  April  15, 1976. 

United  States  v.  American  Telephone  &  Telegraph  Co. 

Civil  Action  No.  76-1712  (D.C.  Cir.) 

Brief. — On  July  22,  1976  the  Justice  Department  filed  this  action 
in  the  District  Court  for  the  District  of  Columbia  seeking  a  temporary 
restraining  order  enjoining  American  Telephone  and  Telegraph  ( A.T. 
&  T.)  from  complying  with  a  subpoena  issued  by  the  Chairman  of  the 
House  Committee  on  Interstate  and  Foreign  Commerce  pursuant  to  a 
vote  by  the  Subcommittee  on  Oversight  and  Investigations.  The  Chair- 
man of  the  Subcommittee,  Representative  Moss,  filed  a  motion  to  inter- 
vene as  a  party-defendant  which  was  granted.  (Civil  Action  No.  76- 
1372  (D.D.C.)'.) 

The  information  sought  pursuant  to  the  subpoena  included  letters 
from  the  Federal  Bureau  of  Investigation  (FBI)  to  subsidiaries  of 
A.T.  &  T.  requesting  (1)  that  a  leased  telephone  line  be  provided  at  the 
usual  commercial  rate,  (2)  a  statement  that  the  request  was  made  upon 
a  specific  authorization  of  the  Attornev  General  for  purposes  of  na- 
tional security,  (3)  the  phone  number,  location,  or  other  information 
relating  to  the  lines  to  be  intercepted,  and  (4)  the  statement  that  A.T. 
&  T.  was  not  to  disclose  the  existence  of  the  request  because  such  dis- 
closure would  obstruct  and  impede  the  investigation. 

The  letter  includes  the  phone  number,  the  address,  or  some  other 
indication  identifying  the  object  of  the  electronic  surveillance.  Such  a 
request  is  necessarv  because  the  information  intercepted  is  moved 
from  the  point  of  interception  (i.e.,  the  telephone  line  leading  to  the 
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object  structure)  to  the  point  of  monitoring  (which  may  be  the  local 
FBI  office)  by  way  of  a  leased  telephone  line,  which  can  be  installed 
only  by  A.T.  &  T.  and  its  subsidiaries. 

Paragraph  one  of  the  subpoena  seeks  such  "national  security  request 
letters." 

The  return  date  on  the  subpoena  was  originally  set  for  June  28, 1976, 
but  because  of  continuing  negotiations  the  compliance  date  was  ex- 
tended to  July  23rd. 

The  executive  branch  presented  the  committee  with  an  alternative 
proposal  which  the  court  described  thus:  "Under  this  proposal,  fol- 
lowing A.T.  &  T.'s  preparation  of  an  'inventory'  of  the  request  letters 
held  by  A.T.  &  T.,  the  FBI  would  identify  by  date  those  which  were 
'foreign  intelligence  surveillances'  and  those  which  were  'domestic  sur- 
veillances.' In  regard  to  the  past  domestic  surveillances,  the  FBI  would 
furnish  to  the  Subcommittee  the  memoranda  on  which  the  Attorney 
General  based  his  authorization  for  such  surveillances,  with  only  minor 
deletions  necessary  to  protect  ongoing  investigations.  From  the  'for- 
eign intelligence  surveillances,'  the  Subcommittee  could  select  sample 
items  for  any  2  years,  and  representatives  of  the  Subcommittee 
would  be  given  access  to  the  memoranda  on  which  the  Attorney  Gen- 
eral based  his  authorization  of  those  surveillances  with  names,  ad- 
dresses or  other  information  identifying  targets  and  sources  deleted." 
[United  States  v.  American  Telephone  and  Telegraph,  419  F.  Supp. 
454,458-59  (D.D.C.  1976).] 

President  Ford  "also  proposed  a  procedure  whereby  verification,  and 
resolution  of  any  questions,  would  be  accomplished  by  the  direct  par- 
ticipation of  the  Attorney  General  and  if  necessary  by  the  President 
himself."  This  proposal  was  rejected  by  Subcommittee  Chairman 
Moss.  On  July  °2,  1976,  the  President  wrote  to  Representative  Harley 
O.  Staggers,  Chairman,  Committee  on  Interstate  and  Foreign  Com- 
merce, stating : 

I  have  determined  that  compliance  with  the  subpoena 
would  involve  unacceptable  risks  of  disclosure  of  extremely 
sensitive  foreign  intelligence  and  counterintelligence  informa- 
tion and  would  be  detrimental  to  the  national  defense  and 
foreign  policy  of  the  United  States  and  damaging  to  the  na- 
tional security.  Compliance  with  the  Committee's  subpoena 
would,  therefore,  be  contrary  to  the  public  interest.  Accord- 
ingly, I  have  instructed  the  American  Telephone  and  Tele- 
graph Company,  as  an  agent  of  the  United  States,  to  respect- 
fully decline  to  comply  with  the  Committee's  subpoena.  [Id. 
at  459.] 

The  suit  was  filed  by  the  executive  branch  when  it  became  clear  that 
notwithstanding  the  President's  order,  A.T  &  T.  was  prepared  to  turn 
over  the  subpoenaed  documents  to  the  Committee. 

Chairman  Moss  asserted  that  the  Speech  or  Debate  clause  of  the 
Constitution  was  an  absolute  bar  to  judicial  interference  with  a  con- 
gressional subpoena  issued  in  the  conduct  of  a  legitimate  legislative 
investigation. 

The  Justice  Department  countered  that  the  suit  should  only  be  con- 
sidered one  seeking  to  restrain  a  private  party  from  releasing  docu- 
ments in  its  possession.  By  doing  that,  the  Department  argued,  the 
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court  need  not  consider  the  applicability  of  the  Speech  or  Debate 
clause,  since  the  immunity  of  that  constitutional  provision  runs  only 
to  Members  of  Congress  and  their  close  aides  when  defending  against 
a  lawsuit,  and  does  not  afford  any  protection  to  a  private  entity  such 
as  A.T.  &  T.  This  argument  was  advanced,  the  Justice  Department 
said,  so  that  the  court  could  avoid  dealing  with  a  constitutional  con- 
frontation between  two  of  the  three  branches  of  Government. 

On  July  30th  the  court  issued  its  decision.  Rejecting  the  Depart- 
ment's approach,  the  court  said : 

[T]o  take  this  avenue  would  be  to  place  form  over  sub- 
stance. The  effect  of  any  injunction  entered  by  this  court 
enjoining  the  release  of  materials  by  A.T.  &  T.  to  the  Subcom- 
mittee would  have  the  same  effect  as  if  this  court  were  to  quash 
the  Subcommittee's  subpoena.  In  this  sense  the  action  is  one 
against  the  power  of  the  Subcommittee  and  should  be  treated 
as  such,  assuming  that  Representative  Moss  has  authority  to 
speak  for  the  Subcommittee.  [Id.  at  458.] 

The  court  determined  that  it  was  confronted  with  a  direct  contest 
between  the  investigatory  power  of  the  Congress  and  the  invocation  of 
executive  privilege.  Rejecting  the  contentions  of  absolute  rights  as- 
serted by  both  Chairman  Moss  and  the  Justice  Department,  the  court 
determined  that : 

Here,  by  nature,  the  extent  and  the  relative  importance  of 
the  power  of  one  coordinate  branch  of  government  must  be 
balanced  against  that  of  the  other.  Neither  can  be  considered 
in  a  vacuum.  [Id.  at  459.] 

In  balancing  the  competing  interests  the  court  noted  several  factors 
which,  it  concluded,  must  be  considered.  These  included : 

(1)  Whether  the  information  reauested  is  essential  to  "the  respon- 
sible fulfillment  of  the  Committee's  functions."  Senate  Select  Com- 
mittee v.  Nixon,  498  F.2d  725,  731  (D.C.  Cir.  1974)  (concerning  a 
congressional  subpoena  of  Executive  documents  not  related  to  na- 
tional security). 

(2)  Whether  there  is  "an  available  alternative"  which  might  pro- 
vide the  required  information  "without  forcing  a  showdown  on  the 
claim  of  privilege."  United  States  v.  Reynolds,  345  U.S.  1,  11  (1952). 

(3)  The  circumstances  surrounding  nnd  the  basis  for  the  Presiden- 
tial assertion  of  privilege.  Id.;  United  States  v.  Nixon,  418  U.S.  683, 
710-711  (1974). 

The  court  concluded : 

In  the  context  of  this  case,  and  the  court  emphasizes  that 
this  decision  is  limited  to  the  circumstances  of  this  case,  the 
court  determines  that  there  are  alternative  means  available 
for  obtaining  the  information  required  by  the  Subcommittee, 
that  the  particular  form  in  which  that  information  is  sought 
is  not  absolutely  essential  to  the  legislative  function,  and 
that  the  President's  determination  that  release  of  this  mate- 
rial would  present  an  unacceptable  risk  of  disclosure  of 
matters  concerning  the  national  defense,  foreign  policy  and 
national  security  outweighs  the  Subcommittee's  showing  of 
necessity.  [Id.  at  460.] 
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In  deciding  to  grant  the  permanent  injunction  against  compliance 
with  the  subpoena,  the  court  considered  the  likelihood  that  the  sub- 
poenaed material  if  turned  over  to  the  Subcommittee  might  be  made 
public.  The  court  noted  the  President's  determination  that  release  of 
tlie  material  would  present  an  unacceptable  risk  of  disclos  .  ■•■  10 
national  security  and  ioreign  policy  and  that : 

if  the  materials  were  turned  over  to  the  Subcommittee,  the 
information  could  legally  be  released  upon  the  majority  vote 
of  a  quorum  (8  Members)  of  the  Subcommittee  unless  such 
a  determination  were  reversed  by  the  affirmative  action  of 
the  House.  In  addition,  each  of  the  4o5  Members  of  the  House 
of  Kepresentatives  would  have  access  to  such  material  pur- 
suant to  Kule  XI(2)(ej(2)  of  that  Chamber's  Kules.  The 
potential  for  disclosure  of  this  highly  sensitive  informa- 
tion, if  put  into  the  hands  of  so  many  individuals,  has  been 
determined  by  the  President  to  be  an  unacceptable  risk.  Such 
a  determination  is  entitled  to  great  weight. 

The  court  is  not  implying  that  the  Members  of  the  Sub- 
committee, or  of  the  House  of  Kepresentatives,  will  act  negli- 
gently or  in  bad  faith  if  they  have  access  to  these  documents. 
But  it  does  appear  to  the  court  that  if  a  final  determination 
as  to  the  need  to  maintain  the  secrecy  of  this  material,  or  as 
to  what  constitutes  an  acceptable  risk  of  disclosure,  must 
be  made,  it  should  be  made  by  the  constituent  branch  of  gov- 
ernment to  which  the  primary  role  in  these  areas  is  entrusted. 
{Id.  at  460-61.] 

Defendant-intervenors  filed  an  immediate  appeal  with  the  court 
of  appeals  and  asked  for  an  expedited  briefing  period.  On  August  6, 
1976,  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia  set  an 
expedited  schedule  and  designated  the  case  for  hearing  in  the  October 
14  to  November  3  session  of  that  court. 

On  August  26,  th£  House  of  Representatives  passed  House  Res- 
olution 1420,  authorizing  Chairman  Moss  to  proceed  in  this  action 
on  behalf  of  the  House  of  Representatives  and  the  House  Com- 
mittee on  Interstate  and  Foreign  Commerce.  Chairman  Moss,  on 
September  1,  filed  a  motion  for  substitution  of  parties  to  reflect 
the  change  in  his  status  pursuant  to  the  House  resolution.  The  mo- 
tion was  granted  on  September  14th  and  the  caption  of  the  case 
was  changed  by  deleting  the  words  "Member,  United  States  House 
of  Representatives"  and  inserting  in  lieu  thereof;  "Individually 
and  on  behalf  of  the  U.S.  House  of  Representatives  and  the  House 
Committee  on  Interstate  and  Foreign  Commerce". 

In  his  suggestion  that  the  appeals  court  hear  the  case  en  banc, 
Representative  Moss  set  forth  the  issues  he  felt  were  present  in  the 
appeal  : 

Appellant  submits  that  the  issues  presented  by  this 
appeal  are  of  exceptional  public  and  constitutional  im- 
portance, and  should  be  decided  by  the  Court  en  banc. 
Among  such  issues  are  the  following: 

a.  Whether  the  District  Court  erred  in  holding  that 
the  President  has  the  unreviewable  power  to  prevent  Con- 
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gress  from  receiving  documents  from  a  private  company 
pursuant  to  an  admittedly  lawful  Congressional  sub- 
poena, merely  by  asserting  that  Congress'  receipt  of  such 
documents  would  be  detrimental  to  national  security; 

b.  Whether  the  District  Court  erred  in  issuing  an  in- 
junction that  requires  Congress  to  accept  the  opinion 
of  the  District  Court  as  to  the  manner  in  which  Con- 
gress should  exercise  its  discretion  in  conducting  an 
admittedly  lawful  investigation;  and 

c.  Whether,  contrary  to  the  decision  of  the  District 
Court,  Congress  has  the  constitutional  power  and  respon- 
sibility to  inform  itself  as  to  the  nature  and  extent  of 
warrantless  wiretapping  by  the  executive  branch  within 
the  United  States. 

In  its  response  to  the  suggestion  for  hearing  en  banc,  the  Justice 
Department  noted : 

The  issue  upon  which  this  case  turns  is  whether,  under 
our  system  of  government,  the  President  of  the  United 
States,  or  the  House  Committee  on  Interstate  and  For- 
eign Commerce,  ultimately  must  determine  the  accept- 
ability of  recognized  risks  to  the  national  security. 

On  October  8th,  Chairman  Moss'  petition  for  hearing  en  banc 
was  rejected. 

On  December  30,  1976,  the  court  of  appeals  issued  its  opinion. 
The  court,  noting  that  both  a  new  House  and  a  new  President 
would  be  in  office  early  in  1977,  remanded  the  case  without  deci- 
sion on  the  merits  to  the  district  court.  The  appeals  court  ex- 
pressed the  hope  that  through  further  negotiations  the  parties 
could  reach  agreement  "without  requiring  a  judicial  resolution 
of  a  head-on  confrontation  *  *  *  "  [United  States  v.  American 
Telephone  and  Telegraph  Company,  Slip  Opinion  at  3,  this  report 
at  323.]  between  the  legislative  and  executive  branches  of  Govern- 
ment. The  court  of  appeals  further  ordered  that  the  district  court 
report  to  the  appeals  panel  within  3  months  on  the  progress  of 
the  negotiations. 

Although  the  court  of  appeals  stated  that  it  was  not  ruling  on 
the  merits  of  the  injunction  against  compliance  with  the  con- 
gressional subpoena,  it  did  direct  the  district  court  to  modify 
the  injunction  which  it  (the  district  court)  had  issued  so  as  "to 
exclude  request  letters  pertaining  to  taps  classified  by  the  FBI 
as  domestic,  since  there  was  no  contention  by  the  Executive  nor 
any  finding  by  the  district  court,  of  undue  risk  to  the  national 
security  from  transmission  of  those  letters  to  the  subcommittee." 
[Slip  Opinion  at  25,  this  report  at  345.] 

Status. — No  further  action  has  been  taken. 


IV.  Constitutional  Powers  of  the  Congress 

Nixon  v.  Sampson 

Civil  Action  No.  74-1518  (D.D.C.) 
and, 

Nixon  v.  Administrator  of  Gen,  Servs. 

No.  75-1605  (U.S.  Supreme  Court) 

Brief. — Following  the  resignation  of  former  President  Richard  M. 
Nixon,  the  special  prosecutor's  office  advised  counsel  to  President 
Ford  and  counsel  to  the  former  President  of  its  continuing  interest  in 
presidential  materials  and  tape-recorded  conversations  housed  in  the 
White  House,  the  Executive  Office  Building,  and  elsewhere,  which 
were  relevant  to  investigations  and  prosecutions  within  the  jurisdic- 
tion of  the  special  prosecutor.  Thereafter  counsel  for  President  Ford 
requested  an  opinion  from  then  Attorney  General  William  B.  Saxbe 
on  the  issues  of  ownership  of  the  presidential  materials  and  tapes 
and  the  responsibilities  of  the  Ford  Administration  with  respect  to 
them.  A  response  to  that  request  indicated  that  in  the  opinion  of  the 
Attorney  General  the  presidential  materials  and  tapes  belonged  to  the 
former  President,  but  the  Government  had  a  right  to  use  said  mate- 
rials. Following  that  advisory  opinion  a  "depository  agreement" 
[Nixon/Sampson  agreement]  was  signed  by  the  former  President  and 
Arthur  F.  Sampson,  Administrator  of  the  General  Services  Adminis- 
tration, on  September  7. 1974. 

Thereafter.  Jack  Anderson,  a  well-known  columnist,  and  others  filed 
a  petition  with  the  General  Services  Administration  seeking  access  to 
these  materials  pursuant  to  appropriate  provisions  of  the  Freedom  of 
Information  Act.  The  petitions  were  denied  by  GSA. 

On  October  17.  1074.  the  former  President  hied  a  suit  against  Samp- 
son and  others  in  the  United  States  District  Court  for  the  District 
of  Columbia  seeking  a  temporary  restraining  order  and  preliminary 
injunction  to  compel  compliance  with  the  "Nixon/Sampson  agree- 
ment" and  to  prevent  unauthorized  access  to  the  materials  and  tapes. 
Mr.  Anderson,  and  the  special  prosecutor,  and  others  moved  to 
intervene,  seeking  a  temporary  rest  raining  order  and  preliminary 
injunction  to  prevent  the  implementation  of  the  "Xixon  'Sampson 
agreement."  U.S.  District  Court  Judge  diaries  E.  Ricliey  issued  a  tem- 
porary restraining  order  prohibiting  the  implementation  of  the  agree- 
ment until  a  full  hearing  could  be  held  on  the  former  President's 
motion  for  a  preliminary  injunction.  [Nixon  v.  Sampson,  Civil  Action 
Xo.  74-1518  (D.D.C.).] 

A  petition  for  leave  to  participate  as  amici  curiae  in  this  case  was 
filed  and  granted  on  behalf  of  then  Senator  Sam  J.  Ervin.  Jr..  and 
Senators  Gaylord  Nelson  and  Jacob  Javits  and  Representatives  Wayne 
L.  Hays  and  John  Brademas  on  Xovember  11. 1074.  A  separate  motion 
by  Representative  Elizabeth  Holtzman  for  leave  to  file  an  amictts  brief 
was  also  granted  on  the  same  day. 

(31) 


32 

The  congressional  petitioners  sought  leave  to  participate  in  the  pro- 
ceedings in  order  to  bring  to  the  attention  of  the  court  "their  intense 
interest — as  Members  of  Congress  having  'special  responsibility  with 
pending  legislation  dealing  with  the  subject  matter'  before  the  court>— 
in  the  maintenance  of  the  status  quo  pending  consideration  by  the  Con- 
gress of  matters  falling  within  its  primary  and  fundamental  author- 
ity." [Memorandum  of  Ervin  et  al.  as  amici  curiae,  Nixon  v.  Sampson, 
Civil  Action  No.  74-1518  (D.D.C.  Nov.  11, 1974) .] 

At  the  time  of  the  filing  of  the  Ervin  and  Holtzman  petitions,  the 
Senate  had  passed  a  bill,  S.  4016,  which,  while  making  no  determina- 
tion as  to  the  title  uf  the  presidential  materials,  provided  for  the  pres- 
ervation of  access  to  materials  by  placing  them  under  the  control  of  the 
Administrator  of  the  General  Services  Administration,  with  all  the 
materials  to  remain  in  Washington.  The  bill  had  been  transmitted  by 
the  Senate  to  the  House  and  referred  to  the  appropriate  House  com- 
mittee which  had  not  then  had  an  opportunity  to  act  on  it. 

Each  of  the  congressional  participants — the  amici — bore  a  special 
responsibility  with  regard  to  this  legislation.  As  noted  in  a  memoran- 
dum prepared  on  their  behalf : 

Amicus  Ervin,  Senator  from  North  Carolina,  is  Chairman 
of  the  Senate  Committee  on  Government  Operations,  which 
has  jurisdiction  over  such  legislation  in  the  Senate.  Amicus 
Nelson,  Senator  from  Wisconsin,  is  the  sponsor  of  the  pending 
bill.  Amicus  Javits,  Senator  from  New  York,  is  an  original 
co-sponsor  thereof.  Amicus  Hays,  Representative  from  Ohio, 
is  Chairman  of  the  Committee  on  House  Administration, 
which  has  jurisdiction  over  such  legislation  in  the  House. 
Amicus  Brademas,  Representative  from  Indiana,  is  Chair- 
man of  the  relevant  Subcommittee  of  the  House  Adminis- 
tration Committee.  [Id.] 

The  action  sought  by  the  amici  was  set  out  in  this  language : 

Amici  respectfully  urge  that  the  safeguarding  of  these  ma- 
terials pending  Congressional  action  is  a  matter  of  the  most 
compelling  public  interest.  Accordingly,  in  light  of  these  con- 
siderations of  fundamental  significance  to  amici  and  their 
colleagues  in  the  legislative  branch,  amici  urged  that  the 
Court  grant  a  preliminary  injunction  to  maintain  the  status 
quo.  Such  an  injunction  will  insure  an  opportunity  for  or- 
derly consideration  of  the  issues  by  the  representatives  of  the 
public  in  the  exercise  of  their  special  Constitutional  responsi- 
bilities as  trustees  of  the  people.  It  will  insure  that  nothing 
untoward  can  happen  to  these  materials  while  the  people's 
representatives  decide  how  best  to  exercise  their  responsibili- 
ties. [Id.] 

Although  the  Holtzman  petition  supported  the  status  quo  position 
of  the  Ervin  petition  fully,  Ms.  Holtzman's  memorandum  was  sub- 
mitted for  another  purpose — to  call  to  the  court's  attention  the  fact 
that  the  principal  issue  in  this  action  was  the  ownership  of  the  tapes 
and  papers.  Accordingly,  Ms.  Holtzman  contended  that  since  the 
Attorney  General  had  already  expressed  his  opinion  in  writing  that 
all  of  the  disputed  papers  and  tapes  belonged  to  the  former  President, 
the  "level  of  vigor"  with  which  the  Department  of  Justice  would 
pursue  the  defense  of  any  action  brought  by  Mr.  Nixon — to  obtain 
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either  the  return  of,  or  compensation  for,  the  property  which  both  he 
and  the  Attorney  General  already  agreed  were  his — would  be  less 
than  adequate.  Moreover,  she  maintained  that  the  matter  was  further 
complicated  because  the  Department  was  currently  representing  Mr. 
Nixon  in  several  suits  brought  against  him  while  he  was  President, 
thus  raising  an  ethical  question  as  to  whether  it  could  represent  his 
adversary  (the  United  States)  in  litigation  over  the  ownership  of  the 
papers  and  tapes  in  question. 

To  remedy  the  situation,  Ms.  Holtzman  informed  the  court  that 
she  intended  to  introduce  legislation  to  provide  for  a  Special  Counsel, 
in  lieu  of  the  Department  of  Justice,  to  represent  the  United  States 
in  all  litigation  relating  to  the  ownership  of  the  papers  and  tapes  at 
issue  in  this  case.  [Memorandum  of  Congresswoman  Elizabeth  Holtz- 
man as  amicus  curiae,  Nixon  v.  Sampson,  Civil  Action  No.  74-1518 
(D.D.C.  Nov.  11, 1974).] 

Judge  Richey  held  a  hearing  on  the  petitions  on  November  15  and 
18,  1974,  but  withheld  any  decision  and  asked  counsel  for  amid  to 
provide  him  with  additional  information  regarding  the  effect  of  the 
pending  lawsuit  on  the  bill  then  before  the  Congress. 

Subsequently,  after  a  series  of  amendments,  the  Congress  passed 
S.  4016,  on  December  9,  1974.  The  bill,  the  Presidential  Recordings 
and  Materials  Preservation  Act,  was  signed  into  law  on  December  19, 
1974  [Pub.  L.  93-526]. 

On  the  day  after  the  Act  went  into  effect,  the  former  President 
brought  an  action  in  the  U.S.  District  Court  for  the  District  of  Colum- 
bia to  enjoin  its  enforcement  on  the  grounds  that  it  transgressed 
the  Constitution.  [See  Nixon  v.  Administrator  of  Gen.  Servs.,  Civil 
Action  No.  74-1852  (D.D.C),  filed  Dec.  20,  1974.]  At  the  same  time, 
Mr.  Nixon  asked  that  a  three- judge  court  be  convened  pursuant  to  28 
U.S.C.  §§  2282,  2284  to  hear  and  determine  the  constitutional  claims 
asserted.  The  case  was  assigned  to  Judge  Richey,  before  whom  the 
consolidated  cases  aforementioned  were  then  pending.  The  same  issues, 
namely,  the  ownership  of  the  materials  and  tapes  and  privilege  against 
their  disclosure,  which  were  raised  in  the  consolidated  cases  were 
now  extended  to  Mr.  Nixon's  most  recent  challenge.  On  January  3, 
1975,  Mr.  Nixon  moved  for  a  preliminary  injunction  against  operation 
of  the  Act. 

It  was  alleged  that  on  five  separate  occasions,  during  the  5  weeks 
following  institution  of  Mr.  Nixon's  action  of  December  20,  1974, 
he  (Mr.  Nixon  through  counsel)  requested  Judge  Richey  to  initiate 
the  statutory  procedure  leading  to  the  formation  of  a  district  court 
of  three  judges.  During  that  period,  Judge  Richey  was  preoccupied 
with  the  consolidated  cases  and  planned  to  complete  work  on  them 
before  turning  his  attention  to  the  challenge  case.  {Nixon  v.  Adminis- 
trator of  Gen.  Servs.,  supra.) 

Having  failed  to  convince  Judge  Richey  that  the  appointment  of  a 
three-judge  court  took  priority  in  this  matter,  Mr.  Nixon  filed  a  peti- 
tion for  a  writ  of  mandamus  in  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit,  directing  Judge  Richey  to  grant  the 
application  for  a  three-judge  court  immediately  and  give  the  chal- 
lenge case  priority  over  the  consolidated  cases  as  assertedly  required 
by  section  105(a)  of  the  Presidential  Recordings  and  Materials  Pres- 
ervation Act,  [Nixon  v.  Richey,  Civil  Action  No.  95-1063  (D.D.C.).] 
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The  appeals  court,  in  a  per  curiam  order  and  opinion  filed  Janu- 
ary 31,  1975,  denied  the  former  President's  petition  stating  that  the 
issuance  of  a  writ  of  mandamus  was  unnecessary.  It  did,  however,  hold 
that  Judge  Richey  erred  in  delaying  action  on  the  application  for  a 
three-judge  panel.  Although  the  court  stated  that  an  application  for 
the  convening  of  such  a  court  is  statutorily  entitled  to  expeditious 
treatment  under  28  U.S.C.  §  2284,  it  held  that  beyond  these  considera- 
tions, the  Presidential  Recordings  and  Materials  Preservation  Act 
requires  the  trial  judge  to  give  priority  to  such  an  application : 

Beyond  these  considerations,  the  Recordings  and  Materials 
Act  independently  supports  petitioner's  claim  that  the  Dis- 
trict Judge  should  have  acted  weeks  ago  on  the  three- judge 
application.  Section  105(a)  of  the  Act  confers  upon  the  Dis- 
trict Court  for  the  District  of  Columbia  "exclusive  jurisdic- 
tion to  hear  challenges  to  the  legal  or  constitutional  validity 
of  this  title,"  and  specifically  provides  that  "[a]ny  such  chal- 
lenge shall  be  treated  by  the  court  as  a  matter  requiring 
immediate  consideration  and  resolution.  *  *  *"  (emphasis 
supplied)  It  is  clear  that  the  case  for  which  petitioner  sought 
the  three-judge  court  was  a  "challenge  to  the  legal  or  constitu- 
tional validity  of"  the  Act.  It  is  equally  clear  that,  as  an 
integral  part  of  his  "challenge,"  petitioner's  application  for 
such  a  court  was  "a  matter  requiring  immediate  consideration 
and  resolution.  *  *  *"  In  these  views,  we  need  not  consider 
contentions  by  one  of  the  amici  curiae  that  Sections  2282  and 
2284  are  inoperable  in  the  situation  at  bar.  [Nixon  v.  Richey* 
513F.2d42f,429  (1975).] 

Although  the  court  acknowledged  the  propriety  of  the  mandamus 
remedy  under  the  circumstances,  it  saw  no  occasion  for  issuance  of  a 
writ,  since  having  advised  the  District  Judge  of  the  relevant  law.  it 
assumed  the  lower  court  would  proceed  in  accordance  with  the  ap- 
pellate opinion. 

On  the  same  dav  (Januarv  31)  in  which  the  appeals  court  had 
issued  its  order  and  opinion.  Judge  Richey  released  a  98-page  opinion 
in  the  consolidated  cases. [Nixon  v.  Sampson.  389  F.  Supp.  107  (D.D.C. 
1975) .]  At  the  same  time.  Judge  Richey  issued  a  summary  and  synopsis 
of  his  opinion  which  appears  in  its  entirety  as  follows : 

Summary  axd  Synopsis  of  Optxion  of  Charles  R.  Richey, 
United  States  District  Judge 

A.  Introduction 

These  consolidated  cases  present  a  unique  controversy,  the 
heart  of  which  concerns  the  ownership  of  and  the  right  to 
assert  or  waive  a  privilege  with  respect  to  the  "Presidential 
materials  and  tape-recorded  conversations"  of  the  Xixon 
Administration. 

These  actions  are  before  the  Court  on  the  following  mo- 
tions :  plaintiff  Nixon's  motions  to  dismiss  the  Hellman.  et  al., 
and  Anderson  suits  for  lack  of  standing;  the  government  de- 
fendant's motion  to  dismiss  all  the  actions,  except  that  by  the 
Special  Prosecutor,  on  the  ground  that  they  are  moot;  and 
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on  motions  for  summary  judgment  or  partial  summary  judg- 
ment by  plaintiffs  Anderson,  The  Reporters  Committee  for 

Freedom  of  the  Press,  et  al..  Lillian  Hellman,  et  al..  and  the 
Special  Prosecutor,  on  his  counterclaim  for  declaratory  re- 
lief, and  as  the  intervenor-defendant  in  Nixon  v.  Sampson, 
<t ah.  (C.A. No. 74-1518). 

B.  Standing 

The  Court  finds  that  plaintiffs  Anderson,  Hellman.  et  al.. 
and  The  Reporters  Committee  for  Freedom  of  the  Press,  et 
al..  have  standing  to  sue  under  the  Freedom  of  Information 
Act  and  to  challenge  the  Nixon-Sampson  Agreement  of 
September  7, 1974. 

C.  Justiciability 

The  Court  finds  that  although  the  Presidential  Recordings 
and  Materials  Preservation  Act  of  December  19.  1974.  nulli- 
fies the  Xixon-Sampson  Agreement  of  September  7,  1974.  the 
said  Act  does  not  resolve  the  basic  questions  of  ownership  of 
the  Presidential  materials  and  tape  recordings,  nor  whether 
the  former  President  may  assert  any  privilege  in  regard 
thereto.  Therefore,  the  questions  of  ownership  and  privilege 
must  be  decided  by  this  Court.  Furthermore,  the  Court  has 
decided  the  additional  issue  raised  by  the  pleadings  with 
regard  to  Mr.  Nixon's  asserted  Fourth  Amendment  claims. 

D.  Summary  Judgment 

Because  the  Court  finds  that  there  are  no  genuine  issues  of 
material  fact  in  dispute  in  these  proceedings,  the  parties  are 
clearly  entitled  to  summary  judgment  on  the  issues  as  a 
matter  of  law. 

E.  Ownership 

1.  The  claim  of  ownership  of  former  President  Nixon  to 
the  "Presidential  materials  and  tape-recorded  conversations" 
of  the  Nixon  Administration  is  contrary  to  the  general  prin- 
ciple of  law  that  that  which  is  generated  or  kept  in  the  ad- 
ministration and  performance  of  the  powers  and  duties  of  a 
public  office  belongs  to  the  government. 

2.  Former  President  Nixon's  assertion  of  ownership  of  the 
documents,  papers,  tapes  and  other  materials  generated  or 
retained  by  himself  or  others  on  his  behalf  in  the  perform- 
ance of  his  duties  as  the  President  of  the  United  States  is 
contrary  to  the  nature  of  the  Office  of  the  President  and  the 
Constitution. 

3.  The  inherent  continuity  of  the  Office  of  the  President 
negates  a  claim  by  former  President  Nixon  that  the  inde- 
pendence of  the  Office  requires  that  his  assertion  of  owner- 
ship be  sustained. 

4.  There  is  no  precedent  which  compels  a  finding  that  the 
"Presidential  materials  and  tapes"  are  the  personal  property 
of  former  President  Nixon. 
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5.  The  historical  practice  of  past  presidents  does  not  evi- 
dence a  clear  and  constant  recognition  of  ownership  of  the 
materials  generated  and  retained  in  the  conduct  of  the  Office 
of  the  President. 

6.  Congress  has  not  sanctioned  the  personal  ownership  of 
"Presidential  materials  and  tapes"  generated  and  retained  in 
the  conduct  of  the  Office  of  the  President. 

7.  Materials  and  tape-recorded  conversations  generated  by 
Executive  departments  and  agencies,  although  subsequently 
transferred  to  and  currently  located  in  the  White  House,  are 
"records*'  within  the  meaning  of  the  Freedom  of  Information 
Act,  and  the  public  has  a  right  of  access  thereto;  however, 
materials  and  tape-recorded  conversations  generated  by  the 
President  and  his  personal  aides  are  not  "records"  within  the 
meaning  of  the  Freedom  of  Information  Act  and,  thus,  are  not 
available  to  the  public  under  the  Freedom  of  Information 
Act. 

F.  Privilege 

A  former  President  may  not  assert  or  waive  the  privilege 
which  attaches  to  the  confidential  communications  relating  to 
the  conduct  of  the  Office  of  the  President  contained  in  Presi- 
dential materials  and  tape  recordings  as  the  privilege  belongs 
to  the  government  and  may  only  be  asserted  or  waived  by  the 
incumbent  President. 

G.  Fourth  Amendment 

1.  Mr.  Nixon's  Fourth  Amendment  rights  have  not  been 
violated  because  the  November  9th  Agreement  is  not  a  general 
warrant;  nor  does  it  subject  him  to  an  unreasonable  search 
and  seizure.  However,  under  the  circumstances,  Mr.  Nixon's 
right  of  privacy  must  be  afforded  protection. 

2.  Mr.  Nixon's  right  to  privacy  does  not  entitle  him  to  an 
injunction,  but  the  Court  has  the  power  to  protect  his  rights 
and  those  of  the  government  by  fashioning  a  remedy. 

H.  Remedy 

The  Court  will  require  the  following  procedure  with  regard 
to  effectuation  of  the  November  9th  Agreement,  with  regard 
to  any  requests  for  Presidential  materials  and  tape  recordings 
made  pursuant  to  court  order  or  subpoena,  or  with  regard  to 
any  requests  made  under  the  Freedom  of  Information  Act: 

1.  Documents:  The  government  defendants,  or 
their  agents,  prior  to  any  governmental  examination 
of  the  materials,  shall  permit  Mr.  Nixon  or  his  coun- 
sel, (a)  to  segregate  from  any  box  or  file,  any  docu- 
ment which  is  deemed  personal,  as  defined  by  this 
Court;  (b)  to  mark  those  portions  of  any  document 
which  are  deemed  private,  as  defined  by  this  Court, 
without  destroying  or  impairing  the  integrity  of 
that  portion  or  any  other  portion  of  the  document; 
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2.  Tapes:  The  government  defendants  or  their 
agents,  prior  to  any  governmental  examination  of 
the  tape-recorded  conversations,  shall  permit  Mr. 
Nixon  or  his  counsel  to  listen  to  those  tape-recorded 
conversations  and,  if  any  such  tape-recorded  con- 
versation contains  matters  which  are  deemed  pri- 
vate, as  defined  by  this  Court,  then  Mr.  Nixon  or  his 
counsel  shall  so  designate. 

This  procedure  is  to  be  effectuated  as  follows : 

(a)  The  defendants  shall  specify  one  individual 
official  of  the  government  having  expertise  in  the  use 
of  tape  recording  mechanisms  (hereinafter,  "opera- 
tor") who  at  all  times  shall  operate  the  mechanisms 
chosen  by  the  operator  for  use  in  the  procedure ;  and 

(b)  The  operator  shall  employ  two  tape  recorders, 
one  (hereinafter,  "recorder  A")  of  which  shall  in- 
clude the  following  features:  (1)  a  single-listening 
device,  commonly  known  as  head-phones,  and  (2)  a 
digital  "counter";  the  other  (hereinafter,  "recorder 
B")  shall  include  the  capacity  to  duplicate  the  re- 
cording from  recorder  A ;  and 

(c)  When  Mr.  Nixon,  or  his  counsel,  are  in  the 
process  of  listening  to  the  tapes,  he  shall  utilize  the 
single-listener  device ;  and 

(d)  The  operator  shall  play  the  tape  on  Recorder 
A  and  duplicate  the  tape  onto  Recorder  B,  and  when 
Mr.  Nixon  or  his  counsel  deem  any  conversation  or 
portion  thei'eof  as  private,  as  defined  by  this  Court, 
the  operator  shall  stop  recorder  B  at  the  commence- 
ment of  that  conversation  or  portion  thereof  so  as 
not  to  record  that  conversation  or  portion  thereof  on 
the  tape  on  recorder  B  at  the  termination  of  the 
conversation  [or]  portion  thereof  designated  as  pri- 
vate, and  the  operator  shall  also,  utilizing  the  "count- 
er," mark  in  a  log  the  digital  number  of  the  com- 
mencement and  termination  of  the  conversation  or 
portion  thereof  designated  as  private.  When  a  dis- 
pute arises  with  respect  to  the  validity  of  a  claim 
that  a  particular  item,  or  portion  thereof,  is  private, 
upon  notice  of  counsel,  the  Court  shall  examine  the 
material  or  tape-recorded  conversation,  or  portion 
thereof,  in  camera,  This  shall  be  followed  by  a  hear- 
ing under  the  procedure  set  forth  in  the  Opinion. 

The  burden  of  proof  as  to  whether  a  particular 
paper  or  tape-recorded  conversation,  or  portion 
thereof,  is  personal,  shall  be  borne  by  Mr.  Nixon. 

Following  the  release  of  Judge  Richey's  opinion,  the  former  Presi- 
dent sought  reconsideration  of  the  appeals  court's  earlier  refusal  of  a 
writ  of  mandamus  in  Nixon  v.  Richey. 

The  appeals  coui^,  in  an  opinion  and  order  of  February  14.  1075. 
continued  its  stay  of  January  31  of  any  order  implementing  Judge 
Richev's  opinion.  The  court  noted  that  since  a  three- judge  panel  was 
convened  on  February  5  to  consider  whether  it  properly  should  pass 
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on  the  constitutional  issue,  no  further  action  by  the  appeals  court 
was  needed  in  that  regard. 

The  appeals  court  noted  that  in  its  earlier  opinion  [January  31] 
it  took  pains  to  alert  Judge  Richey  to  the  peril  of  disposing  of  the 
consolidated  cases  before  acting  on  the  former  President's  application 
for  a  three- judge  panel.  The  court  said  it  was  obviously  referring  to 
the  doctrine  of  collateral  estoppel.  [Under  the  doctrine,  a  final  judg- 
ment in  a  prior  suit  precludes  relitigation  of  material  issues  decided 
in  that  suit.]  The  court  continued  that  the  former  President  might  be 
barred  "from  urging  in  the  challenge  case  [Nixon  v.  Administrator 
of  Gen.  Servs.,  Civil  Action  No.  74-1852  (D.D.C.)]  positions  contrary 
to  determinations  which  any  decision  of  the  consolidated  cases  [Nixon 
v.  Sampson,  Civil  Action  No.  74-1518  (D.D.C.)  ]  might  yield."  [Nixon 
v.  Richey,  513  F.2d  430, 438.] 

The  appeals  court  proceeded  to  undertake  a  review  of  the  history 
of  the  Presidential  Recordings  and  Materials  Preservation  Act. 

The  court  stated  that  there  were  two  goals  Congress  intended  to 
accomplish  and  did  accomplish  by  the  passage  of  the  Act :  (1)  insuring 
the  Federal  Government's  interest  in  acquiring  control  over  and  power 
to  protect  the  Presidential  materials,  and  (2)  speedy  determination  of 
possible  constitutional  challenges  to  the  validity  of  the  Act. 

The  court  noted  that  the  three- judge  requirement  under  procedures 
delineated  in  Section  2284  of  Title  28  of  the  United  States  Code  was 
eliminated  in  Conference  and  the  measure,  with  Section  105(a)  of  the 
Act,  in  its  present  form,  which  enables  a  single  judge  of  the  U.S. 
District  Court  for  the  District  of  Columbia  to  hear  any  constitutional 
challenge  to  this  Act,  was  approved  by  the  Conference  Committee, 
and  subsequently  enacted  into  laAv  [513  F.  2d  at  439-442]. 

The  Act  did  not,  however,  prohibit  the  petitioner  from  making  an 
independent  application  under  Section  2284,  supra.  The  court  said: 

The  remarks  of  Representative  Brademas  demonstrate  that 
Congress  intended  to  preserve  single- judge  jurisdiction  over 
the  consolidated  cases,  even  for  consideration  and  decision  of 
challenges  to  the  constitutional  validity  of  the  new  Act  in  the 
event  that  such  challenges  were  asserted  in  those  cases.  The 
remarks  plainly  contemplated,  too.  that  any  such  challenge 
would  utilize  that  opportunity.  But  Representative  Brademas 
was  completely  silent  on  the  question  whether  such  a  chal- 
lenge could  only  take  that  route,  and  so  is  the  rest  of  the 
legislative  history. 

We  need  not  ponder  whether  Congress  could  validly  have 
imposed  the  requirement  that  such  a  challenge  could  onlv  be 
entertained  in  the  consolidated  cases.  Nowhere  in  the  legisla- 
tive history  is  there  any  suggestion  that  Sections  2282  and 
2284  would  not  enable  a  separate  suit  presenting  a  constitu- 
tional challenge  to  the  Act  in  the  context  of  a  demand  for  in- 
junctive relief.  It  would  have  been  simple  for  Representative 
Brademas  to  state,  and  indeed  for  Congress  to  require,  that 
those  sections  would  not  apply  to  challenges  to  the  Act,  had 
that  been  what  Congress  had  in  mind.  Neither,  however,  was 
done,  and  the  courts  are  left  with  the  problem  of  determining 
whether  petitioner's  separate-suit  challenge  requires  the  usual 
three- judge  court,  particularly  in  light  of  the  general  canon 
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of  construction  that   repeal  of  a  statute  by  implication  is 
disfavored. 
It  is  much  the  clearer,  however,  that  Congress  deemed  in- 

dispensible  to  its  objectives  the  immediate  consideration  and 
resolution  of  any  challenge  to  the  constitutional  or  legal 
validity  of  any  provision  of  the  new  Act.  It  was  to  mandate 
that  degree  of  expedition  that  each  of  the  bills  initially  pass- 
ing the  Senate  and  the  House  contained  the  requirement  that 
such  challenges  be  heard  and  determined  by  a  three-judge 
court  with  direct  appeal  to  the  Supreme  Court,  and  contained 
also  the  requirement  that  both  courts  proceed  immediately 
to  consider  and  resolve  the  challenges. 

*  #  #  *  *  *  * 

But  what  Congress  expected,  and  what  Section  105(a)  as 
enacted  would  permit,  was  that  any  and  all  challenges  to  the 
validity  of  the  Act  would  be  made  in  the  consolidated  cases 
before  Judge  Richer  as  a  single  judge,  after  appropriate 
amendments  and  additions  of  parties  for  that  purpose  were 
accomplished.  What  Congress  apparently  did  not  anticipate 
was  that  petitioner,  instead  of  pursuing  that  route,  would  in- 
stitute a  new,  separate  suit  grounded  on  Sections  2282  and 
2281  to  test  in  orthodox  fashion  the  constitutionality  of  the 
Act  before  a  three  judge  rather  than  a  single- judge  tribunal. 
[513  F.2d  at  442-443.] 

The  court  added  that  what  Congress  wanted  "was  speed  in  judicial 
handling  of  such  [constitutional]  'challenges'  whether  properly  to  be 
considered  and  determined  by  three  judges  or  one.  Just  as  plainly,  the 
text  and  history  of  Section  105(a)  indicate  that  Congress  did  not  share 
the  same  concern  for  speed  in  the  resolution  of  litigation  not  amount- 
ing to  a  [constitutional]  'challenge'.  That  litigation  is  relegated  to  a 
position  below  the  priority  specified  for  'challenge'  actions."  [513 
F.  2d  at  444-445.] 

The  court  concluded  by  granting  the  former  President's  petition  for 
mandamus  and  ordering  a  stay  of  the  issuance  of  Judge  Richey's  order 
and  of  any  further  proceedings  in  the  consolidated  cases. 

On  April  2.  1975.  Judge  Richey  removed  himself  from  the  consoli- 
dated cases  in  which  he  was  trial  judge  and  from  the  challenge  case 
before  the  three- judge  panel  of  which  he  was  a  member.  He  was  re- 
placed in  both  proceedings  by  Judge  Aubrey  E.  Robinson. 

In  August,  Rose  Mary  AVoods.  who  was  Mr.  Xixoirs  personal  secre- 
tary when  he  was  President,  moved  to  intervene  in  the  action  before 
the  court  of  appeals  for  the  purpose  of  having  the  stay  over  the  pro- 
ceedings in  the  consolidated  cases  amended  to  allow  her  to  intervene  in 
those  proceedings.  On  September  2.  1975.  the  court  of  appeals  allowed 
her  intervention  and  granted  her  motion  to  amend  its  order  of  Janu- 
ary 31,  1075.  Miss  T\Toods  was  then  admitted  in  the  consolidated  cases 
as  an  intervenor  plaintiff  seeking  to  obtain  certain  personal  papers  of 
her  own  from  the  Administrator  of  GSA.  On  December  2.  1975.  her 
motion  for  judgment  on  her  pleadings  was  granted.  The  decision  was 
immediatelv  appealed  to  the  court  of  appeals.  [Nixon  v.  Sampson, 
Civil  Action  Xo.  75-2194  (D.C.  Cir.).] 
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In  the  meantime,  the  three- judge  panel  in  the  challenge  case  heard 
oral  argument  on  September  22, 1975.  In  a  unanimous  opinion  released 
on  January  7,  1976,  the  three- judge  court  upheld  the  constitutionality 
of  the  act  on  its  face.  [Nixon  v.  Administrator  of  General  Services,  408 
F.  Supp.  321  (D.D.C.  1976).]  A  summary  of  the  court's  opinion  ap- 
pears as  follows : 

Scope  of  Inquiry 

The  court,  responding  to  its  duty  to  avoid  constitutional 
questions  whenever  possible,  considers  only  those  questions  of 
the  Act's  constitutional  validity  that  are  immediately  ripe  for 
resolution.  As  no  regulations  have  yet  taken  effect,  and  as 
such  regulations  once  effective  are  explicitly  made  subject 
to  judicial  review,  the  court  considers  only  the  injury  to  con- 
stitutionally protected  interests  of  Mr.  Nixon  that  is  allegedly 
worked  by  the  taking  of  his  presidential  materials  into  cus- 
tody and  their  screening  by  government  archivists.  *  *  * 

Claims  Relating  to  the  Separation  of  Poivers 

The  court  finds  nothing  in  the  separation  of  powers  doc- 
trine to  support  the  contention  that  the  legislature  may  not 
pass  a  statute  in  any  way  touching  upon  the  prerogatives  of 
the  Executive.  The  only  genuine  separation  of  powers  claim 
is  that  the  Act  might  invade  the  presidential  privilege  that 
attaches  to  the  small  fraction  of  the  materials  that  genuinely 
implicate  presidential  confidentiality.  Although  the  court 
thinks  it  doubtful  that  a  former  President,  rather  than  the 
incumbent,  may  assert  such  privilege,  at  the  very  least  such  a 
claim  is  entitled  to  relatively  less  weight  in  the  balance  of 
competing  considerations.  And  the  infringement  upon  presi- 
dential confidentiality  caused  by  screening  by  trained  and 
discreet  government  archivists,  who  have  been  employed  to 
perform  identical  tasks  for  the  materials  of  every  President 
since  Herbert  Hoover,  is  very  slight.  The  court  finds,  on 
the  other  hand,  that  Congress  had  ample  reason  to  mandate 
screening  by  government  archivists  rather  than  control  by 
Mr.  Nixon,  who  lacks  their  expertise  and  disinterestedness. 
The  two  most  important  of  the  interests  served  by  preserva- 
tion and  responsible  treatment  of  presidential  materials  are 
(1)  maintaining  a  complete  and  accurate  historical  record 
and  (2)  assuring  the  availability  of  the  materials  potentially 
needed  for  continuity  in  executive  policvmaking.  Other  inter- 
ests served  by  the  Act  include  informing  the  public  about 
the  Watergate  matters  and  ensuring  the  availability  of  ma- 
terials that  may  be  relevant  to  legislative  investigations  or 
judicial  proceedings.  Because  of  the  manner  in  which  per- 
sonal materials  are  intermingled  with  official  ones,  compre- 
hensive screening  represents  the  onlv  feasible  manner  of  pro- 
tecting these  important  interests.  The  court  finds  that  the 
slight  inroad  on  presidential  confidentiality  caused  by  such 
screening-  is  outweighed  by  the  need  to  further  these  impor- 
tant legislative  objecth^es.  *  *  * 
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Claims  Relating  to  Privacy 

It  appears  from  the  record  that  plaintiff  can  validly  claim 
a  privacy  interest  in  only  a  small  fraction  of  the  materials. 

Yet  due  to  the  historical  practice  of  de  facto  control  by  Pres- 
idents of  presidential  materials,  the  court  finds  that  regard- 
less of  where  ownership  of  the  materials  lies — a  question  that 
need  not  be  reached — plaintiff  has  a  reasonable  expectation 
of  privacy  in  these  materials,  an  interest  that  is  infringed 
even  by  mere  screening  by  government  archivists  conducted 
under  legislation  with  retroactive  application.  In  light  of  the 
intermingled  nature  of  the  materials,  the  court  finds  such 
infringement  of  privacy  interests  to  be  an  inescapable  con- 
comitant of  any  attempt  to  serve  the  important  legislative 
objectives  underlying  the  Act.  The  private  materials  are  far 
outnumbered  by  those  that  are  non-private  and  related  to 
those  objectives.  The  court  further  finds  that  any  invasion  of 
privacy  caused  merely  by  archival  processing — rather  than 
by  public  access,  which  need  not  yet  be  considered — is  not 
wide-ranging.  In  addition,  less  justification  is  needed  when, 
as  may  be  the  case  here,  any  invasion  of  privacy  constituting 
a  search  and  seizure  does  not  serve  law  enforcement  objec- 
tives. In  light  of  these  factors  and  the  unavailability  of  less 
intrusive  means  of  furthering  the  important  legislative  ends, 
the  court  concludes  that  any  intrusion  upon  plaintiff's  pri- 
vacy interests  has  adequate  justification.  *  *  * 

Freedom  of  Speech  and  Association 

Plaintiff's  First  Amendment  claim  is  predicated  upon  the 
assumption  that  all  materials — including  those  implicating 
privacy  in  political  association — will  be  open  to  public  access. 
The  court  finds  no  basis  for  that  assumption.  Rather,  reach- 
ing only  that  infringement  of  First  Amendment  interests 
caused  by  screening  by  government  archivists,  the  court  finds 
any  injury  to  protected  interests  arising  from  a  confidential 
review  process  to  be  insubstantial.  *  *  * 

Equal  Protection 

The  court  finds  that  any  difference  in  treatment  between 
plaintiff  and  other  Presidents  is  adequately  justified.  As  re- 
spects immediate  past  Presidents,  their  papers  had  already 
been  deposited  in  presidential  libraries  where,  on  the  whole, 
their  availability  to  promote  important  governmental  inter- 
ests was  assured.  As  respects  current  and  future  Presidents, 
legislating  with  respect  to  them  risked  disrupting  current 
executive  policymaking,  and  would  be  unwise  before  the  Com- 
mission study  of  the  sensitive  and  complex  problems  involved 
in  regulating  the  records  of  federal  officials  had  been  com- 
pleted. Only  plaintiff  has  finished  his  service  as  President  but 
has  not  yet  established  a  presidential  library.  Prompt  con- 
gressional action  was  reasonably  deemed  necessary  to  assure 
that  the  materials  would  remain  preserved,  and  to  begin  the 
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lengthy  process  of  reviewing  and  classifying  them.  Finally, 
Congress  could  legitimately  consider  plaintiff  to  be  less  likely 
than  his  immediate  predecessors  or  successors  to  dispose  of 
the  materials  responsibly.  *  *  * 

Bill  of  Pains  and  Penalties 

There  is,  in  the  court's  view,  no  evidence  in  the  legislative 
record  to  support  the  claim  that  the  Act  was  designed  to  im- 
pose, or  constitutes,  punishment  within  the  meaning  of  the 
Bill  of  Attainder  Clause.  The  court  finds  there  are  other 
legislative  objectives  served  by  the  Act  which  Congress  could 
legitimately — and  did — consider.  Rather  than  possessing  tra- 
ditional indicia  of  a  punitive  enactment,  the  Act  includes  pro- 
visions that  indicate  a  concern  for  plaintiff's  interests,  pro- 
visions that  are  wholly  inconsistent  with  the  hypothesis  of 
punitive  intent.  *  *  * 

The  court  ordered  that  the  preliminary  and  permanent  injunctive 
relief  sought  by  Mr.  Nixon  be  denied,  and  his  complaint  be  dismissed 
as  without  merit.  Pending  the  final  disposition  of  any  appeal  of  the 
decision,  the  defendants  were  enjoined  from  "processing,  disclosing, 
inspecting,  transferring,  or  otherwise  disposing  of  any  materials  be 
they  documents,  papers,  tape  recordings  or  other  items"  which  might 
fall  under  the  provisions  of  the  act,  except  for  legal  proceedings,  in- 
spection by  Mr.  Nixon  or  his  designated  agent,  or  use  for  current  busi- 
ness by  the  executive  branch. 

The  court  also  noted  that  the  court  of  appeals  had  stated  in  Nixon  v. 
Richey,  513  F.2d  at  448  that  it  would  dissolve  its  stay  of  January  31, 
1975,  in  the  consolidated  case  proceedings,  whenever  the  three-judge 
court  indicated  it  believed  the  need  for  the  stay  no  longer  existed. 
"Having  now  entered  judgment  in  this  action,  we  are  simultaneously 
requesting  the  court  of  appeals  to  dissolve  the  stay,  thus  permitting 
the  consolidated  cases  to  proceed  in  whatever  manner  seems  fit  in  li*rht 
of  the  possibility  of  appeals  in  this  action  *  *  *»  [513  F.2d  at  333]. 

The  court  of  appeals  removed  the  stay  on  the  consolidated  cases  on 
February  5, 1976. 

On  March  25, 1976,  the  court  of  appeals  refused  to  grant  a  summary 
affirmance  of  Judge  Robinson's  order  of  December  2,  1975,  which 
granted  Rose  Mary  Woods  summary  judgment  on  her  motion.  Pend- 
ing a  decision  on  the  merits  of  the  appeal,  the  court  ordered  the  par- 
ties to  stipulate  those  materials  as  to  which  no  controversy  exists,  and 
to  make  intermittent  reports  to  the  court.  The  partites  have  made  sev- 
eral such  reports  to  the  court. 

On  March  5, 1976,  Mr.  Nixon  filed  a  notice  of  appeal  to  the  Supreme 
Court  of  the  decision  of  the  three- judge  court  on  January  7,  1976. 

Status. — The  consolidated  cases  are  before  Judge  Robinson  in 
the  U.S.  District  Court  for  the  District  of  Columbia.  No  changes 
have  occurred  in  their  status. 

The  appeal  of  the  order  granting  Miss  Woods  summary  judg- 
ment is  pending  before  the  court  of  appeals.  The  parties  continue 
to  meet  with  each  other  under  the  direction  of  the  court,  stipulat- 
ing the  materials  as  to  which  there  is  no  conflict  over  Miss  Woods' 
ownership. 
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On  November  29, 1976,  the  Supreme  Court  noted  probable  juris- 
diction of  Mr.  Nixon's  appeal. 

The  full  text  of  the  U.S.  Court  of  Appeals'  decisions  and  of  U.S. 
District  Judge  Richey's  opinion  were  printed  in  the  "Decisions"  sec- 
tion of  the  report  of  (  ourt  Proceedings  and  Actions  of  Vital  Inter- 
est to  the  Congress.  April  15,  1975,  and  the  full  text  of  the  three- 
judge  court's  opinion  and  order  was  printed  in  the  report  of  Court 
Proceedings  and  Actions  of  Vital  Interest  to  the  Congress,  April  15, 
1076. 

Public  Citizen,  Inc.  v.  Simon  (formerly  Shultz) 

Civil  Action  Xo.  74-2025  (D.C.  Cir.) 

Brief. — This  action,  filed  in  the  U.S.  District  Court  for  the  District 
of  Columbia  on  November  16,  1972,  sought  to  recover  the  salaries 
paid  certain  members  of  the  White  House  staff  for  periods  during 
which  the}'  were  allegedly  devoting  substantially  full-time  to  the  1972 
Nixon  presidential  re-election  campaign,  rather  than  to  their  official 
duties. 

Filed  by  Public  Citizen,  Inc.  (a  nonprofit  citizen's  organization  of 
some  65,000  members,  a  self  expressed  objective  of  which  is  to  ensure 
that  government  officials  carry  out  their  duties  in  accordance  with  the 
law  and  that  such  laws  are  enforced)  and  its  founder,  Ralph  Nader, 
the  action  named  as  defendant  then  Secretary  of  the  Treasury  George 
P.  Shultz.  The  former  members  of  the  White  House  staff  named  in 
the  complaint  were  Charles  Colson,  Special  Counsel  to  the  President, 
Robert  H.  Finch,  Counselor  to  the  President,  Herbert  G.  Klein,  Di- 
rector of  Communications  for  the  Executive  Branch,  and  various  mem- 
bers of  the'r  staffs,  the  White  House,  staff,  and  the  staff  of  the  then 
Vice  President. 

The  complaint  was  based  upon  Article  I,  Section  9  of  the  Constitu- 
tion, which  provides,  in  part,  that  "[n]o  money  shall  be  drawn  from 
the  Treasury,  but  in  Consequence  of  Appropriations  made  by 
Law  *  *  *."  It  was  alleged  that  payments  to  staff  persons,  "devoting 
substantially  all  of  their  working  time  to  the  re-election  campaign 
of  President  Nixon,"  from  public  moneys  violates  this  constitutional 
provision  and  the  provision  of  Section  628  of  Title  31,  United  States 
Code,  since  such  payments  were  not  authorized  by  an  appropriation 
of  Congress.  The  code  provision  states:  "Except  as  otherwise  pro- 
vided by  law,  sums  appropriated  for  the  various  branches  of  ex- 
penditure in  the  public  service  shall  be  applied  solely  to  the  objects 
for  which  they  are  respectively  made,  and  for  no  others." 

On  March  8,  1073.  U.S.  District  Judge  June  L.  Green  denied  a  mo- 
tion by  defendant  to  dismiss  the  suit  for  lack  of  standing  on  the  part 
of  plaintiffs.  Subsequent  to  that  denial,  the  Supreme  Court  decided 
two  cases  involving  the  issue  of  standing  and  defendant  renewed  his 
motion  to  dismiss,  asking  the  court  to  review  its  previous  holding  in 
light  of  these  two  recent  decisions.  Judge  Green  agreed  to  do  so. 

In  a  memorandum  opinion  handed  down  September  30,  1074.  Judge 
Green  granted  defendant's  motion  to  dismiss,  concluding  that  "Ti]n 
view  of  these  recent  narrow  interpretations  of  taxpayer  standing 
[United  States  v.  Richardson.  418  U.S.  166  (1974)  and  Schlesinger  v. 
Reservists  Committee  to  Stop  the  War,  418  U.S.  208   (1974)]  this 
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Court  is  constrained  to  conclude  that  the  plaintiffs  at  bar  fail  to  estab- 
lish standing  to  proceed  with  this  case."  [ Public  Citizen  v.  Simon.  Civil 
Action  No.  2280-72  (D.D.C.  Sept.  30,  1974),  Slip  Opinion  at  4.] 
Judge  Green  elaborated  in  her  opinion : 

In  the  Richardson  and  Reservists  cases  *  *  *,  the  Supreme 
Court  reviewed  and  reaffirmed  its  conclusion  that  in  order  to 
establish  standing  as  a  taxpayer,  one  must  meet  the  narrowly- 
defined  tests  enunciated  in  Flast  v.  Cohen,  392  U.S.  83  (1968) , 
which  are: 

"(a)  Challenging  an  enactment  under  the  taxing 
and  spending  clause  of  Art.  I,  §  8  of  the  Constitution 
and  (b)  claiming  that  the  challenged  enactment  ex- 
ceeds specific  constitutional  limitations  imposed  on 
the  taxing  and  spending  power."  *  *  * 

*  *  *  The  Supreme  Court  made  it  abundantly  clear  [in 
Richardson  and  Reservists']  that  taxpayer  standing  can  be 
shown  only  when  one  challenges  Congressional  enactments 
under  the  taxing  and  spending  clause  of  Article  I,  §  8. 

Plaintiffs  herein  fail  in  both  respects.  They  are  concerned 
with  Executive  action,  and  they  base  their  claims  not  on 
Article  I,  §  8,  but  on  Article  I,  §  9,  clause  7  of  the  Constitu- 
tion. [Slip  Opinion  2-3.] 

On  June  25,  1976,  the  court  of  appeals  affirmed  the  district  court's 
granting  of  the  motion  to  dismiss,  rejecting  Public  Citizen's  assertion 
of  standing.  The  Court  held:  "[T]he  fair  implication  of  appellants' 
position  is  to  recognize  taxpayer  standing  to  attack  any  executive  ac- 
tion that  draws  on  an  outstanding  appropriation  on  the  ground  that 
the  purchases  or  services  are  not  in  accord  with  the  congressional  in- 
tent in  passing  the  appropriation.  This  would  place  the  judiciary  in  the 
role  of  management  overseer  of  the  Executive  Branch.  Such  oversight 
is  a  function  of  Congress.  Taxpayer  standing  here  would  bring  into 
play  the  separation  of  powers  concern  pervading  Frothingham,  Rich- 
ardson and  Schlesinger. 

"Appellants'  final  argument  is  that  if  they  are  not  granted  standing 
the  constitutional  violation  alleged  will  go  unremedied  and  the  funds 
diverted  to  the  Nixon  re-election  campaign  will  never  be  recouped.  We 
need  not  consider  whether  there  is  a  'better  plaintiff'  than  a  taxpayer 
to  maintain  the  instant  challenge.  If  not,  the  taxpayer's  claim  is  still 
barred.  In  Richardson  the  Court  rejected  this  factor  as  a  basis  for 
finding  taxpayer  standing,  and  viewed  'the  absence  of  any  particular 
individual  or  class'  litigant  as  lending  'support  to  the  argument  that 
the  subject  matter  is  committed  to  the  surveillance  of  Congress,  and 
ultimately  to  the  political  process.' "  [Slip  Opinion  at  13-14.] 

Status. — The  time  for  appeal  has  expired. 

A  copy  of  the  appeals  court's  opinion  is  found  in  the  "Decisions" 
section  of  the  report  of  Court  Proceedings  and  Actions  of  Vital  Inter- 
est to  the  Congress,  August  15, 1976. 

The  full  text  of  the  district  court's  memorandum  opinion  was  printed 
in  the  "Decisions"  section  of  the  report  of  Court  Proceedings  and  Ac- 
tions of  Vital  Interest  to  the  Congress,  Final  Report,  December  1974. 
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Clark  v.  Valeo 

Civil  Action  Xo.  76-1227  (D.D.C.) 

Brief. — This  suit  was  filed  on  July  1, 1976,  by  former  Attorney  Gen- 
eral Ramsey  Clark,  then  a  candidate  for  the  Democratic  nomination 
for  U.S.  Senator  from  New  York.  Xamed  as  defendants  were  Francis 
R.  Valeo.  the  Secretary  of  the  Senate;  Edmund  L.  Henshaw,  Jr.,  the 
Clerk  of  the  House  of  Representatives;  and  the  Federal  Election 
Commission  (FEC).  The  action  seeks  declaratory  and  injunctive 
relief  from  certain  provisions  of  the  Federal  Election  Campaign  Act  of 
1971.  2  U.S.C.  §§  431,  et  seq.,  as  amended  (hereinafter  the  "FEC A") 
and  Subtitle  H  of  the  Internal  Revenue  Code  of  1954.  26  U.S.C.  §j 
9001  et  seq.,  as  amended  (hereinafter  "Subtitle  H'?)  and  against  their 
administration  and  enforcement  by  defendants,  on  the  grounds  that 
these  provisions,  which  allow  a  single  House  of  Congress  to  disapprove 
regulations  of  the  defendant  Federal  Election  Commission  (here- 
inafter '•FEC").  violate  the  constitutional  doctrine  of  separation  of 
powers  and  destroy  the  constitutional  system  of  checks  and  balances 
established  by  Articles  T.  II  and  III  of  the  United  States  Constitution 
and  deprive  plaintiff  of  due  process  of  law  under  the  Fifth  Amend- 
ment of  the  United  States  Constitution.  [Plaintiff's  "Complaint  for 
Declaratory  and  Ininnctive  Relief,"  at  pages  2-3.] 

Plaintiff  alleged  that  in  the  primary  for  the  Democratic  nomination 
he  would  be  opposed  by  Representative  Bella  Abzug.  among  others, 
who.  as  a  Member  of  the  House  of  Representatives,  was  authorized 
to.  had  and  would  continue  to  vote  on  whether  to  disapprove 
certain  regulations  of  the  FEC  affecting  elections  for  the  U.S.  Senate; 
and  that  in  the  general  election  he  would  be  opposed  by.  among  others. 
Senator  James  Bucklev.  who.  as  a  Member  of  the  Senate,  was  author- 
ized to.  had  and  would  continue  to  vote  on  whether  to  disapprove  the 
regulations  of  the  FEC  when  they  affect  elections  to  the  Senate.  Mr. 
Valeo  and  Mr.  Henshaw  are  sued  (1)  in  their  official  positions  whose 
duties  include  furnishing  certain  services  and  facilities  and  cooperat- 
ing with  the  FEC  in  carrying  out  its  duties.  (2)  as  custodians  of  the 
FEC  of  certain  reports  and  statements  submitted  pursuant  to  the 
FEC?s  regulations,  and  (3)  as  ezr  officio  members  of  the  FEC. 

The  complaint  stated  that  the  FEC  is  empowered  to  prescribe  rules 
and  regulations  to  carry  out  the  provisions  of  the  FECA  and  Sub- 
title H.  but  before  any  such  rule  or  regulations  may  be  put  into  effect, 
a  statement  containing  the  proposed  regulation  or  rule  and  a  detailed 
explanation  of  it  must  be  transmitted  to  the  appropriate  House.  State- 
ments concerning  candidates  for  the  Senate  go  to  the  Senate  and  state- 
ments concerning  candidates  for  the  House  go  to  the  House.  All  other 
statements  must  be  transmitted  to  both  Houses.  If  within  30  legisla- 
tive days  after  receipt  either  House  disapproves  a  rule  or  regulation 
or  part  thereof,  the  FEC  may  not  put  the  rule  or  regulation  or  part 
disapproved  into  effect. 

Plaintiff  stated  that  on  July  30.  197:>.  the  FEC  sent  to  both  Houses 
a  regulation  pertaining  to  office  accounts,  which  usually  consist  of  ex- 
cess campaign  funds,  used  bv  Members  of  Congress  to  support  various 
activities,  and  that  a  modified  version  of  the  regulation,  intended  to 
com  pi  v  with  certain  suggestions  bv  Members  of  both  Houses,  was 
sent  to  both  Houses  on  September  30. 1975  ;  that  on  October  8, 197.").  the 
Senate  rejected  a  modified  version  of  the  regulation  bv  a  single  vote : 
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that  Senator  Buckley,  who  himself  has  an  office  account,  voted  against 
the  modified  regulation;  and  that  the  Senate  then  rejected  both  regu- 
lations by  a  voice  vote.  Plaintiff  further  stated  that  on  August  1, 1975, 
the  FEC  sent  to  both  Houses  a  regulation  which  would  have  required 
Members  to  file  all  reports  and  statements  in  the  first  instance  with 
the  FEC,  instead  of  allowing  them  the  special  privilege  of  filing  them 
with  the  Clerk  of  the  House  or  the  Secretary  of  the  Senate  (as  appro- 
priate) in  the  first  instance,  which  plaintiff  alleged  delays  the  report- 
ing to  and  investigation  by  the  FEC  for  at  least  a  week;  that  on 
October  22,  1975,  the  House  of  Representatives  disapproved  the 
regulation;  and  that  Representative  Abzug  voted  to  disapprove  the 
regulation. 

He  also  stated  that  several  other  regulations  were  referred  to  the 
appropriate  House  prior  to  the  Supreme  Court's  decision  in  Buckley 
v.  Valeo  on  January  30, 1976,  which  had  not  been  disapproved,  and  on 
which  the  30  legislative  days  had  not  yet  run  on  that  date,  and  that 
Congress  subsequently  provided  that  even  rules  and  regulations 
adopted  by  the  FEC  before  the  date  of  enactment  of  the  1976  amend- 
ments to  the  FEC  A  would  not  be  effective  unless  they  were  resubmitted 
and  subjected  to  the  congressional  veto  system.  He  stated  that  no 
such  resubmissions  had  been  made.  Finally,  plaintiff  argued  that 
since  the  FEC  was  then  considering  rules  and  regulations  which 
have  not  yet  been,  but  which  must  eventually  be,  sent  to  the  appro- 
priate House  to  see  if  it  disapproved,  the  FEC  had  and  would  continue 
to  modify  proposed  rules  and  regulations  in  ways  it  perceived  would 
meet  the  desires  and  wishes  of  Members,  at  times  modifying  its  pro- 
posed rules  in  such  a  way  as  to  give  incumbents  advantages  over  non- 
incumbents. 

The  complaint  stated  that  the  FEC  A  and  Subtitle  H:  (1)  deprive 
plaintiff  of  his  constitutional  rights  by  allowing  a  single  House  to 
disapprove  rules  and  regulations  adopted  by  the  FEC,  and  by  denying 
the  President  the  opportunity  to  veto  such  congressional  actions  in 
violation  of  Articles  I,  II,  and  III  of  the  Constitution;  (2)  deprive 
him  of  his  constitutional  right  to  have  laws  affecting  him  enacted  by 
the  full  legislative  process,  including  passage  by  both  Houses  with 
an  opportunity  for  a  Presidential  veto,  and  invidiously  discriminate 
against  him  by  allowing  incumbent  Members  of  both  Houses  to  veto 
rules  and  regulations  of  the  FEC  in  violation  of  plaintiff's  right  to 
due  process  under  the  Fifth  Amendment;  and  (3)  deprive  him  of 
his  constitutional  rights  by  delegating  the  discretion  to  disapprove  the 
FEC's  regulations  and  rules  to  a  single  House  of  Congress  and  by 
delegating  such  authoritv  without  giving  any  standards  or  criteria 
to  govern  the  exercise  of  such  discretion  or  requiring  any  reason  to 
be  given  for  the  use  of  such  discretion. 

Plaintiff  alleged  that  unless  the  court  enjoined  the  enforcement  of 
the  provisions  of  the  FECA  and  Subtitle  H  which  allow  a  sinde 
House  of  Congress  to  disapprove  the  rules  and  regulations  of  the  FEC 
that  he  would  suffer  irreparable  injury  and  would  suffer  constitu- 
tional impairment  of  his  rights  to  vote,  to  participate  effectively  in 
the  political  process,  and  to  compete  without  discrimination  in  the 
electoral  process.  He  asked  the  court  to  (1)  immediately  appoint  a 
three-judge  court  to  hear  the  issues  raised  by  the  complaint  as  to  Sub- 
title H,  and  (2)  certify  to  the  U.S.  Court  of  Appeals  for  the  District 
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of  Columbia  all  issues  of  constitutionality  raised  concerning  the 
FECA.  Further  he  asked :  That  the  docket  be  expedited  pursuant  to 
2  U.8.C.  §437h  and  26  U.S.C.  §  9011(b)  (2);  that  the  court  order, 
adjudge,  decree  and  declare  that  the  FECA  and  Subtitle  H  provisions 
which  allow  the  FEC's  rules  and  regulations  to  be  disapproved  are 
repugnant  to  the  Constitution  and  violate  plaintiff's  constitutional 
rights;  and  that  the  court  permanently  enjoin  and  restrain  defendants 
from  transmitting  any  rules  or  regulations  to  any  body  of  Congress 
pursuant  to  the  foregoing  provisions  of  the  FECA  and  Subtitle  H 
and  require  the  FEC  to  prescribe  rules  and  regulations  upon  adoption 
by  their  own  body. 

That  same  day  plaintiff  filed  a  motion  to  convene  a  three-judge 
court  as  required  by  26  U.S.C.  §  9011  and  28  U.S.C.  §  2282  with  regard 
to  those  issues  raised  concerning  the  constitutionality  of  Subtitle  H  of 
the  Internal  Revenue  Code,  a  motion  to  reduce  defendants  time  to 
answer  from  the  usual  60  days  to  30  days,  and  a  motion  to  certify 
questions  about  the  constitutionality  of  the  FECA  to  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia.  The  motion  for  an  expedited 
answer  should  be  granted,  plaintiff  claimed,  because  the  FEC  was 
about  to  adopt  new  rules  and  send  them  to  each  House  of  Congress 
(where  they  could  then  be  disapproved),  Congress  had  directed  that 
the  docket  in  these  cases  be  expedited  (thus  recognizing  the  need  for 
prompt  rulings  in  these  cases),  plaintiff  had  hand-delivered  copies  of 
the  complaint  to  the  U.S.  Attorney  and  the  Attorney  General  on  the 
same  date  the  action  was  filed  (thus  avoiding  the  usual  delays  in  their 
receiving  the  complaint  due  to  the  size  of  the  Justice  Department), 
and  the  defendants  had  just  briefed  and  argued  the  very  issue  raised — 
the  constitutionality  of  the  congressional  veto  system — in  the  U.S. 
Supreme  Court  in  Buckley  v.  Valeo,  although  the  Court  in  that  case 
found  it  unnecessary  to  decide  the  issue  at  that  time. 

Plaintiff  claimed  that  this  question  is  now  in  the  proper  posture  for 
resolution  and  asked  the  court  to  certify  several  questions  to  the  court 
of  appeals. 

On  August  6,  1976,  the  Justice  Department  moved  to  intervene  as 
a  party  plaintiff  in  the  action,  stating  that  no  party  would  adequately 
represent  the  interest  and  the  position  of  the  executive  branch  that 
2  U.S.C.  §§  438(c)  (2)  and  (c)(4),  26  U.S.C.  §§  9009(c)  (2)  and 
(c)  (4),  and  26  U.S.C.  §§  9039  (c)  (2)  and  (c)  (4)  are  unconstitutional. 
The  motion  alleged  that  these  sections  impermissibly  intrude  upon 
those  areas  reserved  by  the  Constitution  to  the  executive  branch.  It 
alleged  the  following  constitutional  infirmities:  The  one-House  veto 
provisions  of  the  Federal  Election  Campaign  Act  of  1971,  as  amended, 
violate  the  constitutional  principle  of  separation  of  powers  as  em- 
bodied in  Articles  I,  II,  and  III  of  the  Constitution ;  the  one-House 
veto  provisions  illegally  and  unconstitutionally  permit  the  evasion  of 
the  Presidential  veto  requirements  of  Article  I,  §  7,  clauses  1,  2,  and  3 
of  the  Constitution:  the  one-House  veto  provisions  constitute  an  un- 
lawful and  unconstitutional  delegation  of  legislative  power  to  one 
House  of  Congress;  the  one-House  veto  provisions  are  in  derogation  of 
Article  I  of  the  Constitution  in  purporting  to  endow  a  House  of  Con- 
gress with  powers  outside  of  those  specifically  enumerated  in  the 
Constitution ;  and  that,  if  permitted  to  operate,  the  challenged  provi- 
sions will  deprive  the  President  of  powers  committed  to  his  office  and 
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the  executive  branch  of  Government  by  the  Constitution  and  will 
allow  each  House  of  Congress  to  separately  perform  legislative  acts  in 
derogation  of  Articles  I  and  II. 

A  hearing  was  held  on  August  13,  before  the  U.S.  District  Judge 
Charles  R.  Richey.  The  court  ordered  that  plaintiff's  motions  to  con- 
vene a  three-j  udge  court  and  to  certify  certain  constitutional  questions 
to  the  court  of  appeals  be  held  in  abeyance  until  a  hearing  on  Au- 
gust 30.  It  also  said  that  it  would  not  rule  upon  the  defendants'  argu- 
ment that  the  case  should  be  dismissed  because  plaintiff  had  not  shown 
he  met  the  requirements  of  Article  III  of  the  Constitution  as  to  ripe- 
ness and  standing ;  instead,  the  court  would  certify  those  questions  and 
others  to  the  court  of  appeals  because  that  is  what  was  done  in  Buckley 
v.  Valeo,  387  F.  Supp.  135  (D.D.C.  1975),  and  because  of  the  time  fac- 
tor involved  here.  However,  it  said  that  despite  this  ruling  the  defend- 
ants could  still  file  motions  to  dismiss.  The  court  also  granted 
plaintiff's  motion  for  an  expedited  schedule  for  arguing  the  motions. 
On  August  18,  1976,  each  defendant  filed  a  motion  to  dismiss, 
stating  that  there  was  no  case  or  controversy,  as  the  issues  were 
not  ripe  and  plaintiff  had  no  standing,  and  therefore  the  district 
court  should  dismiss  the  suit  on  the  Article  III  grounds  without 
even  having  to  consider  whether  it  should  certify  certain  questions 
to  the  court  of  appeals  or  convene  a  three-judge  court. 

Also  filed  that  day  by  defendants  Valeo  and  Henshaw  were 
memoranda  opposing  the  application  of  the  United  States  to  in- 
tervene. Defendant  Valeo  argued  that  intervention  authorized 
by  the  Rule  24(a)(1)  of  the  Federal  Rules  of  Civil  Procedure 
("FRCP")  and  28  U.S.C.  §  2403,  can  only  be  used  to  defend  the 
validity  of  a  law  where  the  constitutionality  of  such  law  has  been 
drawn  into  question.  He  also  stated  that  the  Justice  Department's 
alternative,  for  permissive  intervention  as  "the  United  States" 
under  Rule  24(b)(2)  of  the  FRCP,  should  be  denied  because  the 
Justice  Department  does  not  represent  the  interests  of  all  of  the 
Government  in  this  case,  but  only  of  the  executive  branch,  and 
even  then  not  all  of  it,  since  the  FEC  is  a  defendant  in  the  case. 
Finally,  he  argues  that  the  court  should  allow  the  President  to 
intervene  on  his  own  only  if  he  can  show  that  the  requirements 
of  Rule  24(b)(2)  are  met  as  to  himself  and  that  a  case  or  con- 
troversy exists. 

Defendant  Henshaw  made  similar  points  in  his  motion  and 
stated  that : 

To  allow  the  "United  States"  to  intervene  in  these  circum- 
stances, either  as  of  right  or  permissively,  finds  no  precedent  in 
the  annals  of  Federal  jurisprudence.  Never  before  has  the  "United 
States"  sought  to  intervene  in  a  suit  against  Representatives  or 
agents  of  the  legislative  branch  of  the  United  States  in  order 
to  protest— in  the  name  of  the  "United  States"— the  constitu- 
tionality of  certain  actions  or  procedures  of  that  legislative 
branch.  [Memorandum  of  Defendant  Henshaw  Opposing  Appli- 
cation for  Intervention,  Clark  v.  Valeo,  Civil  Action  No.  76-1227 
(D.D.C),  held  August  8, 1975.] 

On  August  23,  the  FEC  filed  a  response  stating  that  it  had  no 
objection  to  the  Justice  Department's  motion  to  intervene.  All 
three  defendants  filed  answers  to  the  complaint  that  same  day, 
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a  joint  statement  of  proposed  findings  of  fact  necessary  for  cer- 
tification, and  joint  admissions  and  statements  of  additional 
facts  in  response  to  plaintiff  Clark's  request  for  admissions. 

The  court  granted  the  motion  of  the  United  Slates  to  intervene 
on  August  27.  That  same  day,  plaintiff  Clark  filed  an  amended  mo- 
tion for  certification  of  constitutional  questions  and  for  certifica- 
tion of  findings  of  fact. 

On  August  31,  the  plaintiff-intervenor  United  States  filed  its  pro- 
posed constitutional  questions  to  be  certified  to  the  court  of  ap- 
peals. The  following  day  it  filed  its  complaint  in  intervention. 

On  September  3, 1976,  Judge  Richey  granted  the  application  for 
a  three-judge  court  and  asked  the  court  of  appeals  to  convene  such 
a  court.  He  also  certified  the  following  constitutional  questions  to 
the  court  of  appeals  for  their  determination : 

1.  Does  this  action  challenging  the  constitutionality  of 
§  315(c)  of  the  Federal  Election  Campaign  Act  (FECA), 
2  U.S.C.  §  438(c),  and  §§  9009(c)  and  9039(c)  of  Subtitle  H 
of  Internal  Revenue  Code  of  1954,  26  U.S.C.  §§  9009(c)  and 
9039(c),  present  a  justiciable  case  or  controversy  under 
Article  III  of  the  United  States  Constitution? 

2.  Do  2  U.S.C.  §  438(c),  and  26  U.S.C.  §§  9009(c)  and  9039 
(c),  which  allow  a  single  House  of  Congress  to  disapprove 
rules  and  regulations,  or  selected  portions  thereof, 
adopted  by  the  Federal  Election  Commission,  violate  the 
principles  of  separation  of  powers  and  checks  and  bal- 
ances established  by  Articles  I,  II,  and  III  of  the  Constitu- 
tion; are  they  in  derogation  of  the  Presidential  veto 
power  in  Article  I  of  the  Constitution;  and  are  they  in 
excess  of  the  legislative  powers  enumerated  in  Article  I 
of  the  Constitution? 

3.  Do  the  challenged  provisions  specified  in  questions  1 
and  2  violate  the  right  of  a  candidate  for  Federal  office  to 
Due  Process  of  Law  under  the  Fifth  Amendment  of  the 
United  States  Constitution  by:  (a)  Depriving  him  of  the 
right  to  have  laws  affecting  him  enacted  by  the  full 
legislative  process,  including  passage  by  both  Houses  of 
Congress  with  the  opportunity  for  a  Presidential  veto; 
and  (b)  invidiously  discriminating  against  him  in  allow- 
ing incumbent  officeholders,  but  not  challengers,  to  veto 
rules  and  regulations  of  the  Commission? 

4.  Do  the  challenged  provisions  violate  the  Constitu- 
tion by  delegating  the  discretion  to  disapprove  regulations 
of  the  Federal  Election  Commission  to  a  single  House  of 
Congress  without  fixing  any  standards  or  criteria  to  gov- 
ern the  exercise  of  such  discretion  and  without  requiring 
any  statement  of  reasons  for  the  exercise  of  such  discre- 
tion? 

5.  Do  the  challenged  provisions,  by  allowing  a  single 
House  of  Congress  to  disapprove  rules  and  regulations,  or 
selected  portions  of  such  rules  and  regulations,  adopted 
by  the  Federal  Election  Commission,  create  an  extra-Con- 
situtional  legislative  process  in  violation  of  Article  I  of 
the  United  States  Constitution 
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The  court  of  appeals  issued  an  order  on  September  3,  prelimi- 
narily deeming  the  questions  to  have  been  properly  certified  and 
stating  that  the  court  would  hear  the  matter  en  banc. 

The  case  was  argued  before  the  court  of  appeals  sitting  en  banc 
and  the  three-judge  court  at  the  same  time  on  September  10, 1976. 

Status. — The  case  is  pending  before  both  the  three- judge  district 
court  and  the  United  States  Court  of  Appeals  for  the  District  of  Co- 
lumbia Circuit. 

Atkins  v.  United  States  (New  Case) 

Nos.  41-76,  132-76,  and  357-76  (Consolidated)  (U.S.  Court  of 
Claims) 

Brief. — Plaintiffs  in  these  cases  are  140  judges  of  United  States 
District  Courts  or  United  States  Courts  of  Appeals.  Originally  filed 
in  the  United  States  Court  of  Claims  on  March  25, 1976,  the  complaint 
is  based  on  Article  III,  Section  I  of  the  Constitution  of  the  United 
States  which  says  "The  Judges,  both  of  the  supreme  and  inferior 
Courts,  shall  *  *  *  receive  for  their  Services,  a  Compensation,  which 
shall  not  be  diminished  during  their  continuance  in  Office."  Plaintiffs 
allege  that  there  were  two  reasons  why  the  Founding  Fathers  placed 
this  provision  in  the  Constitution — to  protect  the  independence  of  the 
judges  by  preventing  financial  dependence,  and  to  insure  that  highly 
qualified  members  of  the  bar  are  not  dissuaded  from  accepting  judge- 
ships or  remaining  in  their  offices.  They  claim  that  the  executive  and 
legislative  branches  of  Government  are  therefore  forbidden  by  the 
Constitution  from  reducing  "directly  or  indirectly"  the  dollar  amount 
of  judicial  salaries. 

the  complaint  states  that  from  March  15,  1969,  to  October  1.  1975, 
the  salaries  of  judges  on  both  courts  remained  the  same,  and  that  their 
salaries  were  actually  greatly  diminished  because  of  inflation;  that 
in  1973,  the  Commission  on  Executive,  Legislative,  and  Judicial  Sal- 
aries ("Commission"),  pursuant  to  the  Federal  Salary  Act  of  1967 
(2  U.S.C.  §  351  et  seq.),  recommended  to  the  President  that  judicial 
salaries  be  increased  by  25  percent  explicitly  only  to  offset  the  effects 
of  inflation  from  1969  to  that  time,  that  then-President  Nixon  rejected 
that  proposal  and  recommended  increases  of  7y2  percent  effective  each 
March  from  1974  to  1976,  and  that  even  these  increases  were  prevented 
by  a  veto  of  the  Senate. 

The  complaint  alleges  as  a  first  cause  of  action  that  in  approving 
the  Executive  Salary  Cost-of-Living  Adjustment  Act  (Pub.  L.  94- 
82)  on  August  9,  1975,  which  states,  inter  alia,  that  adjustments  to 
Federal  judicial  salaries  would  be  effective  on  October  1,  1975,  based 
upon  the  salaries  of  1969.  Congress  has  acted  affirmatively  to  perpetu- 
ate the  diminution  in  salaries  which  had  already  occurred  in  the  inter- 
vening 6  years,  and  that  they  further  acted  affirmatively  when  they 
rejected  the  Commission's  recommendation  of  an  8.6  percent  increase 
and  instead  approved  the  President's  recommendation  of  a  5-percent 
increase.  Plaintiffs  claim  that  this  violates  the  Constitution  in  two 
ways — by  permitting  a  substantial  diminution  in  judicial  salaries,  and 
by  affirmatively  preventing  the  required  adjustment. 

As  a  second  cause  of  action,  the  complaint  states  that  the  Federal 
Salary  Act  of  1967  requires  the  President  to  submit  to  the  Congress 
every  fourth  year  a  proposed  salary  increase.  President  Nixon  did  this 
in  1974,  and  then,  pursuant  to  2  U.S.C.  §  359(1)  (B),  the  Senate 
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passed  Senate  Resolution  293  on  March  16,  1974.  which  vetoed  the 
recommendations.  The  plaintiffs  claim  that  this  was  an  unlawful,  un- 
constitutional, and  void  exercise  by  the  legislative  branch  of  Executive 
power  reserved  by  Article  II,  Section  I  to  the  President,  and  that  to 
give  effect  to  this' action  would  also  violate  Article  I,  Section  I  which 
states  that  the  legislative  power  is  vested  in  both  Houses,  and  Article 
L  Section  7  which  allows  the  President  to  veto  acts  of  Congress. 

The  complaint  asks  for  appropriate  money  damages  as  allowed  by 
the  court  and  such  other  relief  as  may  be  deemed  proper. 

In  oral  argument  before  the  Court  of  Claims,  Mr.  Rex  E.  Lee, 
Assistant  Attorney  General,  Civil  Division,  Department  of  Justice, 
"admitted  that  2  U.S.C.  §  359(1)  (B)  is  unconstitutional."  [Brief 
Amicus  Curiae  on  Behalf  of  Frank  Thompson,  Jr.,  Chairman,  Com- 
mittee on  House  Administration,  United  States  House  of  Representa- 
tives, Atkins  v.  United  States,  Nos.  41-76,  132-76,  357-76  (Ct.  CI. 
November  23,  1976).] 

The  Clerk  of  the  Court  of  Claims,  in  a  letter  dated  October  14, 1976, 
notified  the  President  of  the  Senate  and  the  Speaker  of  the  House  of 
Representatives  of  the  action  of  Mr.  Lee  and  invited  them  to  submit 
responses. 

The  Speaker  of  the  House  directed  that  a  brief  amicus  curiae  be 
filed  on  behalf  of  Representative  Frank  Thompson,  the  Chairman 
of  the  Committee  on  House  Administration.  This  was  done  on  Novem- 
ber 23,  1976.  In  its  introduction,  the  brief  alleges  that  there  was  no 
effort  by  counsel  for  the  United  States  to  preserve  and  defend  the 
constitutionality  of  §  359(1)  (B);  that  it  was  questionable  whether 
the  Justice  Department,  acting  in  the  name  of  the  United  States,  could 
admit  or  concede  that  any  law  enacted  by  Congress  and  signed  by  the 
President  was  unconstitutional,  especially  where  no  notification  is 
given;  that  the  President  is  under  an  express  constitutional  duty  to 
see  that  the  laws  are  faithfully  executed,  which  duty  runs  to  the 
executive  departments,  and  which  duty  was  breached  in  this  case ;  and 
that  the  Department  should  have  defended  the  validity  of  the  statute 
or,  if  it  was  not  going  to,  it  should  have  notified  Congress  so  that  Con- 
gress might  defend  the  statute.  As  constitutional  arguments  for  up- 
holding the  validity  of  §  359(1)  (B),  the  House  argued  that  the  Con- 
stitution commits  to  the  Congress  the  exclusive  power  to  ascertain 
judicial  compensation  and  permits  it  to  exercise  this  power  by  any 
means  "necessary  and  proper:''  that  §359(1)  (B)  of  the  Salary  Act 
of  1967.  being  one  of  the  means  deemed  "necessary  and  proper,"  is 
not  outlawed  by  the  separation  of  powers  doctrine  or  any  provision 
of  the  Constitution ;  that  plaintiffs'  second  cause  of  action  is  nonjus- 
ticiable since  it  involves  a  political  question;  and  that  the  pattern  of 
cooperative  accommodations  between  Congress  and  the  Executive 
would  be  seriously  jeopardized  were  the  "one  House  veto"  to  be  de- 
clared constitutionally  invalid. 

As  President  of  the  Senate,  Vice  President  Xelson  A.  Rockefeller 
also  submitted  a  brief  amicus  curiae  on  November  22, 1976.  In  defense 
of  the  validity  of  the  statute,  the  brief  stated  that  the  manner  and 
means  selected  by  Congress  for  determining  judicial  salaries  is  within 
its  legislative  powers;  the  statutory  scheme  they  selected  is  consistent 
with  the  separation  of  powers  doctrine;  the  effect  of  the  actions  by 
the  Congress  and  the  President  was  not  to  contravene  the  constitu- 
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tional  duties  of  each,  but  rather  was  to  allow  Congress  to  obtain  infor- 
mation which  prevents  the  President  from  raising  salaries  unilaterally 
and  that  on  any  law  the  President  proposes,  if  one  House  doesn't 
sustain  his  proposal,  it  doesn't  become  law;  and  that  legislative  dis- 
approval does  not  constitute  the  administration  of  a  statute. 

Status. — The  case  is  pending  in  the  United  States  Court  of  Claims. 


V.  Officers,  Employees,  and  Agents  of  the  Congress 

Socialist  Workers  1974  National  Campaign  Committee  v.  Henshaw 
(formerly  Jennings) 

Civil  Action  No.  74-1838  (D.D.C.) 

Brief.— On  September  10,  1974,  the  Socialist  Workers  1074  Na- 
tional Campaign  Committee,  other  State  and  local  Socialist  Workers 
Party  Organizations  and  individual  members  of  the  Socialist  Workers 
Party  filed  suit  in  the  U.S.  District  Court  for  the  District  of  Columbia, 
asking  the  court  to  declare  unconstitutional  portions  of  the  Federal 
Elections  Campaign  Act  of  1971. 

The  defendants  in  the  case  are  the  Clerk  of  the  House,  the  Secre- 
tary of  the  Senate  and  the  Comptroller  General  of  the  United  States, 
each  of  whom  is  designated  as  a  "supervisory  officer"'  with  whom  state- 
ments and  reports  required  under  the  Act  are  to  be  filed. 

The  plaintiffs  allege,  inter  alia,  that  the  provisions  of  the  Act  requir- 
ing the  disclosure  of  the  identities  of  party  members,  contributors,  and 
others  who  support  "lawful,  though  controversial  political  activities," 
deprive  them  of  their  freedom  of  association  rights  under  the  First 
Amendment.  Plaintiffs  also  assert  that  the  reporting  and  disclosure 
requirements  "deprive  the  plaintiffs  and  their  supporters  of  the  right 
to  associational  privacy  and  to  political  anonymity  under  the  First, 
Fourth,  and  Ninth  Amendments  to  the  Constitution.  *  *  *  *: 

On  October  2, 1974,  Common  Cause  moved  to  intervene  as  a  defend- 
ant. The  motion  to  intervene  was  granted  and  plaintinV  motion  for 
a  three-judge  Federal  district  court  to  rule  on  the  constitutionality  of 
the  law  was  denied  on  October  10,  1974.  The  denial  was  appealed, 
and  on  December  12, 1975,  the  district  court  granted  plaintiffs'  motion 
for  the  three-judge  court. 

Plaintiffs  sent  interrogatories  to  and  requested  the  production  of 
documents  from  :  W.  Pat  Jennings  and  his  successor  Edmund  L.  Hen- 
shaw as  Clerks  of  the  House  of  Representatives:  Francis  R.  Valeo, 
Secretary  of  the  Senate:  and  Elmer  B.  Staats.  Comptroller  General  of 
the  United  States.  The  House  passed  H.  Res.  863  on  Xovember  13, 1975, 
authorizing  the  Clerk  to  answer  the  interrogatories  and  to  provide 
copies  of  notifications  of  noncompliance  or  apparent  violations  sent  by 
the  Clerk  to  campaign  organizations  affiliated  with  the  Socialist 
Workers  Party  from  January  1.  1975  to  date,  if  the  court  determined 
that  such  documents  were  material  and  relevant.  The  court  so  deter- 
mined on  Xovember  19, 1975. 

A  second  set  of  interrogatories  and  requests  for  the  production  of 
documents  relating  to  the  Socialist  Workers  Partv  was  received  by 
each  of  the  defendants  on  March  8,  1976.  The  House  passed 
H.  Res.  1122  on  March  31,  1976.  which  had  similar  provisions  to  those 
of  H.  Res.  863  in  allowing  the  Clerk  to  provide  the  court  with  copies 
of  all  "non-public"  records  or  documents  maintained  by  his  office  relat- 
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ing  to  plaintiffs  or  to  any  previous  Socialist  Workers  Party  commit- 
tee, candidate  or  official  which  were  requested  in  the  subpoena  duces 
tecum  and  were  found  by  the  court  to  be  material  and  relevant. 

On  July  23,  plaintiffs  filed  a  first  supplemental  and  amended  com- 
plaint for  declaratory  relief,  adding  several  State  Socialist  Workers 
Parties  as  plaintiffs  and  adding  the  Federal  Election  Commission 
(FEC)  and  Attorney  General  Edward  Levi  as  defendants.  The  FEC 
was  added  because  it  is  charged  by  the  1976  amendments  ("Amend- 
ments") to  the  Federal  Election  Campaign  Act  of  1971  ("Act")  with 
monitoring  and  enforcing  the  recordkeeping  and  disclosure  provi- 
sions of  the  Act  and  the  Amendments,  and  Attorney  General  Levi 
was  added  because  he  is  charged  with  enforcing  the  Act's  criminal 
sanctions.  The  complaint  states  that  under  the  Amendments  the  plain- 
tiff must  maintain  records  of  all  contributors  of  $100  or  more  and 
identify  them  to  the  FEC,  and  that  plaintiffs  have  not  identified  them 
on  unnamed  constitutional  grounds.  It  states  that  recent  information 
concerning  government  harassment  and  surveillance  of  persons  asso- 
ciated with  the  Socialist  Workers  Party  shows  further  proof  that  dis- 
closure of  these  contributors  would  deter  and  intimidate  persons  from 
associating  with,  contributing  to,  and  supporting  the  plaintiffs  and 
their  candidates.  It  asks  the  court  to  declare  2  ILS.C.  §§  432  (b),  (c), 
and  (d),  and  438(a)  (8)  and  434(b)  (l)-(8)  unconstitutional  on  their 
face  as  applied  to  plaintiffs  and  to  contributions  and  expenditures  on 
behalf  of  their  presidential  candidate  Peter  Came  jo,  and  to  prelimi- 
narily and  permanently  enjoin  their  enforcement  as  to  plaintiffs  and  as 
to  candidate  Came  jo. 

On  August  31, 1976  the  Clerk  of  the  House,  Secretary  of  the  Sen- 
ate, and  the  Comptroller  General  moved  for  dismissal.  These  de- 
fendants asserted  that  as  a  result  of  the  FEC  A  Amendments  of 
1974,  the  duties  they  originally  had  under  the  FEC  A  had  been 
transferred  to  the  Federal  Election  Commission  which  under  the 
1974  and  1976  Amendments  has  the  responsibility  to  enforce  and 
administer  the  disclosure  provisions  challenged  by  the  plaintiffs. 

On  September  29,  the  Federal  Election  Commission  filed  its  mo- 
tion to  dismiss.  In  support  of  its  motion  the  Commission  noted  that 
it,  not  the  courts,  has  exclusve  primary  jurisdiction  over  enforce- 
ment of  the  FECA.  Additionally  the  Commission  asserted  that  the 
issues  raised  by  the  plaintiffs'  complaint  are  all  within  the  exclu- 
sive primary  jurisdiction  of  the  Commission  and  that  the  court 
"should  remit  the  plaintiffs  to  the  processes  established  by  law  for 
enforcement  of  the  statutes."  [Points  and  Authorities  in  Support 
of  Defendant  Federal  Election  Commission's  Motion  to  Dismiss 
the  Action  for  Lack  of  Jurisdiction,  at  9.] 

On  October  21,  Attorney  General  Levi  filed  a  motion  to  dismiss 
asserting  that  the  plaintiffs'  amended  complaint  failed  to  set  forth 
a  justiciable  case  or  controversy  between  the  plaintiffs  and  the  At- 
torney General.  The  Attorney  General  noted  that  the  plaintiffs 
had  failed  to  allege  that  the  Attorney  General  had  either  enforced 
or  threatened  to  enforce  against  them  the  criminal  provisions  of 
the  FECA  and  its  amendments.  The  Attorney  General  also  as- 
serted that  the  causes  of  action  alleged  by  the  plaintiffs  were  di- 
rected at  actions  by  officials  other  than  the  Attorney  General. 
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IStatus. — On  October  21  and  November  4,  Common  Cause,  inter- 
venor-defendant,  filed  memoranda  in  opposition  to  the  motions 
to  dismiss  made  by  the  Commission  and  the  Attorney  General. 

The  plaintiffs  have  filed  a  motion  in  opposition  to  the  motion  for 
dismissal  sought  by  the  Clerk  of  the  House,  Secretary  of  the  Sen- 
ate and  the  Comptroller.  They  have  also  sought  an  extension  of 
time  to  file  their  oppositions  to  the  other  motions  for  dismissal 
pending  before  the  court. 

United  States  v.  McPherson 

Criminal  Action  Xo.  76-136   (D.D.C.) 

Brief. — On  March  31,  1976,  an  information  was  filed  in  the  United 
States  District  Court  for  the  District  of  Columbia  charging  Michael 
C.  McPherson  with  mail  fraud.  The  information  stated  that  while  serv- 
ing as  Administrative  Assistant  for  representative  William  L.  Clay, 
McPherson  placed  on  the  stall'  payroll  an  individual  who  at  all  times 
was  employed  as  a  school  teacher  in  Los  Angeles,  Calif.  Paychecks  for 
the  individual  (22  in  all  totaling  over  $32,000)  were  sent  to  her  sister, 
Patricia  A.  Sanderson  (who  later  became  McPherson?s  wife)  or  to 
McPherson.  The  checks  were  signed  by  someone  other  than  the  in- 
dividual and  were  deposited  to  the  account  of  either  Patricia  Sander- 
son or  McPherson.  McPherson  pleaded  guilty  to  one  count  of  mail 
fraud  on  the  same  day  the  information  was  filed. 

At  a  hearing  prior  to  sentencing  on  June  23,  1976,  U.S.  District 
Judge  William  B.  Jones  refused  to  accept  the  guilty  plea  and  ordered 
the  case  sent  to  a  grand  jury  for  investigation.  The  Government  moved 
for  a  dismissal  of  the  information  without  prejudice  on  July  23,  and 
the  court  granted  the  motion  on  July  26. 

A  superseding  indictment,  charging  Michael  McPherson  and  his 
wife,  Patricia  A.  McPherson,  with  18  counts  of  mail  fraud  and  18 
counts  of  filing  false  statements  with  a  department  or  an  agency  of 
the  United  States,  was  filed  on  September  21,  1976.  Michael  Mc- 
Pherson entered  a  plea  of  guilty  to  two  counts  of  mail  fraud  and 
Patricia  A.  McPherson  entered  a  plea  of  not  guilty. 

Status.— On  November  24,  1976,  U.S.  District  Judge  John  L. 
Smith,  Jr.  sentenced  Michael  McPherson  to  1  to  3  years  on  each  of 
the  two  counts,  with  6  months  to  be  served  in  Federal  prison  and 
the  remainder  of  the  sentence  suspended,  with  the  prisoner  to  be 
on  probation  for  the  period  of  the  suspended  sentence.  At  this 
same  appearance  before  Judge  Smith  the  charges  against  Patricia 
A.  McPherson  were  dropped  upon  oral  motion  by  the  Government. 

Peroff  v.  Manuel 

Civil  Action  No.  76-0341  (D.D.C.) 

Brief. — Franklin  Peroff,  "a  former  organized  crime  figure  who  has 
operated  as  an  undercover  agent  for  several  Government  law  enforce- 
ment agencies,-'  [Peroff  v.  Manuel,  Civil  Action  No.  76-0341  (D.D.C. 
1976) ,  slip  opinion  at  2  ;  this  report  at  272] ,  and  has  appeared  as  a  con- 
gressional witness,  brought  suit  for  damages  against  Philip  Manuel, 
an  investigator  for  the  Senate  Permanent  Subcommittee  on  Investiga- 
tions and  Dr.  Elbert  T.  Phelps,  M.D..  a  private  practitioner,  in  the 
Superior  Court  for  the  District  of  Columbia.  Manuel  successfully 
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moved  for  removal  of  the  action  to  the  United  States  District  Court 
for  the  District  of  Columbia. 

In  exchange  for  plaintiff's  testimony,  the  subcommittee  had  ar- 
ranged for  Mr.  Peroff's  protection  and  a  new  identity.  During  the 
course  of  the  investigation  and  preparation  of  the  witness,  the  witness 
became  a  patient  of  defendant  Phelps.  An  unresolved  dispute  over  pay- 
ment of  defendant  Phelp's  fees  for  professional  services  resulted  in 
the  employment  of  a  collection  agency  to  collect  his  fee  from  Perotf. 

The  plaintiff  alleges  that  a  partial  disclosure  of  his  real  identity  made 
by  Manuel  to  the  physician  and  the  efforts  of  the  collection  agency  in 
connection  with  the  unpaid  medical  fee  resulted  in  threats  and  at- 
tempts upon  his  life. 

Defendant  Manuel  denied  that  he  had  made  any  such  disclosure  to 
Phelps  or  anyone  else  and  maintained  that  his  role  in  the  matter  was 
confined  to  his  official  duties  as  a  staff  investigator  for  the  subcom- 
mittee, and  that  accordingly  he  was  protected  from  suit  by  the  im- 
munity afforded  legislators  and  their  employees  by  the  Speech  or 
Debate  clause,  Article  I,  Section  6  of  the  Constitution.  Manuel  cited 
as  authority  for  this  proposition  the  opinion  of  the  U.S.  Court  of  Ap- 
peals for  the  District  of  Columbia  Circuit  in  the  case  of  McSurely  v. 
McGlellan,  521  F.2d  1024  (D.C.  Cir.  1975) . 

Because  defendant  Manuel's  immunity  argument  was  made  in  the 
context  of  a  Motion  for  Summary  Judgment  of  dismissal,  which,  in 
accord  with  Federal  rules  of  civil  procedure  must  be  predicated  upon 
no  dispute  with  respect  to  any  material  fact,  plaintiff  Peroff  took 
exception  to  the  Motion  for  Summary  Judgment  on  the  ground  that 
not  all  of  the  acts  of  defendant  Manuel  as  alleged  in  the  complaint 
were  within  the  purview  of  the  "official  acts"  doctrine  covered  by  the 
Speech  or  Debate  clause  immunity. 

On  October  2,  the  district  court,  in  a  memorandum  opinion, 
found  that  plaintiff  Peroff  had  not  borne  the  burden  of  proof  with 
respect  to  certain  of  the  alleged  acts  arguably  beyond  the  scope 
of  the  immunity  afforded  by  the  Speech  or  Debate  clause,  and 
dismissed  the  action  as  to  defendant  Manuel,  thereby  removing 
the  basis  for  the  jurisdiction  of  the  Federal  district  court. 

Status. — On  October  4, 1976,  the  case  was  remanded  to  the  Supe- 
rior Court  for  the  District  of  Columbia  for  further  proceedings 
against  the  remaining  defendant.  [Opinion  in  this  report  at  271.] 

Cervase  v.  Architect  of  the  Capitol  (New  Case) 

Civil  Action  No.  76-1164  (D.N.J.) 

Brief. — This  action  was  filed  on  June  17,  1976,  by  John  Cervase, 
"a  citizen  and  a  taxpayer  of  the  United  States  and  New  Jersey," 
against  the  Architect  of  the  Capitol  and  the  Congressional  Black 
Caucus,  Inc.  Plaintiff  states  that  the  Architect  of  the  Capitol  ("Archi- 
tect") controls  and  supervises  the  House  Office  Buildings;  that  the 
Congressional  Black  Caucus,  Inc.  ("CBC")  is  a  private  nonprofit  cor- 
poration organized  in  1971  to  promote  the  interests  of  black  citizens; 
it  selects  its  members  on  the  basis  of  race ;  all  of  its  current  members 
are  black  Members  of  Congress;  it  is  a  tax  exempt  organization; 
it  has  not  been  issued  a  nonprofit  mailing  permit ;  and  it  has  its  perma- 
nent office  and  headquarters  in  House  Office  Building  Annex  No.  1. 
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Plaintiff  alleges  that  CBC  has  unlawfully  occupied  the  office  space 
and  unlawfully  used  U.S.  Government  furniture,  and  utility,  security, 
maintenance,  repair,  communication  and  other  services,  and  that  in 
addition  CBC  has  not  reimbursed  the  U.S.  Government  for  the  costs 
of  the  office,  goods,  and  services.  He  charges  that  the  Architect  owes 
him  and  the  public  at  large  the  duty  to  initiate  legal  proceedings  to 
evict  the  CBC  and  collect  damages  from  them  for  their  unlawful  use 
of  office,  goods  and  services,  that  the  Architect  has  breached  this  duty 
by  not  taking  these  actions,  and  that  this  breach  of  duty  has  injured 
him  and  the  public  at  large  "by  permitting  (a)  a  private  organization 
to  use  public  offices,  goods  and  services  for  private  purposes,  (b) 
invidious  racial  discrimination  on  public  property,  and  (c)  public 
money  to  be  spent  for  private  purposes.''  The  complaint  prays  for: 
(1)  a  declaratory  judgment  that  the  CBC  has  unlawfully  occupied  its 
office  space  and  used  U.S.  Government  goods  and  services,  and  that 
the  CBC  unlawfully  selects  its  members  on  the  basis  of  race;  (2)  a 
mandamus  directing  the  Architect  to  initiate  legal  proceedings  to 
evict  the  CBC  from  its  office  and  to  collect  damages  from  them  for 
their  unlawful  use  of  office,  goods  and  services,  and  to  initiate  legal 
proceedings  to  evict  the  CBC  from  any  public  building  within  the 
Architect's  jurisdiction  if  the  CBC  is  selecting  its  members  on  the 
basis  of  race;  (3)  an  order  directing  the  defendants  to  pay  plaintiffs 
costs;  and  (4)  such  other  relief  as  the  court  may  deem  just  and 
proper. 

Status. — On  the  16th  of  December  the  district  court,  in  a  brief 
order,  dismissed  the  action. 
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VI.  Other  Actions  Involving  Members  in  a  Representative 

Capacity 

Dellums  v.  Powell 

Civil  Action  Nos.  75-1974,  75-1975,  75-2117,  76-1418,  and  76-1419 
(D.C.  Cir.) 

Brief. — This  was  an  action  for  declaratory  and  injunctive  relief  and 
for  damages,  brought  in  the  U.S.  District  Court  for  the  District  of 
Columbia  on  November  11,  1971,  arising  out  of  the  arrest  of  some 
1,200  persons  assembled  on  the  steps  of  the  House  of  Representatives 
at  the  Capitol  Building  on  May  5,  1971. 

Representative  Ronald  V.  Dellums,  a  plaintiff,  brought  the  action 
as  an  individual  for  violation  of  his  constitutional  rights  and  for 
interference  with  the  discharge  of  his  constitutional  duties  as  a 
Member  of  Congress.  The  other  plaintiffs,  all  arrested  demonstrators, 
sued  individually  and  as  members  of  their  class,  seeking  damages, 
expungement  of  arrest  records  and  destruction  of  illegally  obtained 
fingerprints  and  photographs. 

Defendants  named  in  the  complaint  included  the  Chief  of  the 
Capitol  Police,  Chief  of  the  Metropolitan  Police  Department,  the 
District  of  Columbia  and  the  U.S.  Attorney  General. 

Numerous  pretrial  motions  were  filed  on  behalf  of  the  parties  to 
this  action  resulting  in  a  number  of  rulings  by  U.S.  District  Judge 
William  B.  Bryant,  in  which  he  denied  plaintiffs'  motion  for  a  pre- 
liminary injunction,  granted  plaintiffs'  motion  to  maintain  the  action 
as  a  class  action  and  required  defendants  to  supply  to  plaintiffs  the 
names  and  addresses  of  the  persons  arrested  on  the  Capitol  steps  on 
May  5,  1971,  in  order  that  notices  of  the  class  action  could  be  sent 
to  them,  and  permitted  extensive  discovery  through  the  use  of 
interrogatories. 

On  January  16,  1975,  a  $12  million  judgment  against  the  District 
of  Columbia  for  false  arrest  and  infringement  of  basic  rights  under 
the  First,  Fourth  and  Eighth  Amendments  to  the  Constitution,  was 
awarded  to  the  1,200  antiwar  demonstrators.  Representative  Dellums 
was  awarded  $7,500  for  deprivation  of  his  rights  of  free  speech  under 
the  First  Amendment.  [Dellums  v.  Powell,  Civil  Action  No.  2271-71 
(D.D.C.1975).] 

Appeals  were  filed  by  the  defendants  on  October  1,  1975  (Civil 
Action  Nos.  75-1974  and!  75-1975) .  On  October  22, 1975,  plaintiffs  filed 
an  appeal  (Civil  Action  No.  75-2117)  from  a  final  judgment  by  the 
district  court  dismissing  defendant  Richard  Kleindienst  as  a  partv  to 
the  action,  which  was  entered  on  October  20,  1975.  At  the  time  of  the 
arrest,  Kleindienst  was  Deputv  Attorney  General. 

On  March  4,  1976,  the  district  court  reinstated  into  the  class 
three  plaintiffs  who  had  been  dismissed  from  the  suit  as  original  plain- 
tiffs. Defendants  immediately  appealed  this  decision  (Civil  Action 
Nos.  76-1418  and  76-1419). 
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All  five  cases  were  consolidated  for  purposes  of  appeal  on  June  3. 
1976. 

Statics. — The  appeals  are  pending  before  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia. 

Common  Cause  v.  Bailar  (formerly  Klassen) 

Civil  Action  No.  1887-73  (D.D.C.) 

Brief. — Originally  filed  on  October  5,  1973,  this  action  seeks  declar- 
atory and  injunctive  relief  against  Postmaster  General  B.  F.  Bailar 
and  Secretary  of  the  Treasury  William  E.  Simon  for  actions  they 
allegedly  performed  or  failed  to  perform,  in  the  course  of  their  official 
duties,  relating  to  the  congressional  franking  privilege. 

Plaintiffs,  Common  Cause  and  John  W.  Gardner,  Chairman  of 
Common  Cause,  amended  their  original  complaint  on  March  12,  1974, 
following  the  enactment  of  the  Franking  Act  of  1973  [Pub.  L.  93-191] 
on  December  18,  1973,  to  incorporate  references  to  the  new  statutory 
language. 

Plaintiffs  allege  that  the  use  of  the  frank  for  newsletters  and  news 
releases  by  a  Member  of  Congress — then  a  candidate  for  nomination  or 
election  or  engaged  in  fundraising  for  a  candidacy — and  the  use  of  the 
frank  on  mail  matter  such  as  condolences,  biographies,  pictures  or 
writings  laudatory  or  complimentary  to  a  Member  on  the  basis  of  per- 
formance of  official  duties:  (1)  abridges  plaintiffs'  First  Amendment 
rights;  (2)  denies  their  Fifth  Amendment  rights ;  (3)  is  an  unlawful 
appropriation  of  public  funds  for  nonpublic  purposes;  (4)  violates  the 
Postmaster  General's  statutory  duty;  and  (5)  is  an  unlawful  disburse- 
ment of  public  funds  contrary  to  the  statutory  duties  of  the  Secretary 
of  the  Treasury. 

On  May  31,  1974,  the  defendants  filed  a  motion  to  dismiss,  together 
with  supporting  memorandum,  asserting  as  grounds  that : 

The  court  lacks  jurisdiction  over  the  subject  matter  of  this 
action  in  that  neither  of  the  above-named  defendants  are 
proper  parties  to  this  proceeding,  the  plaintiffs  have  failed  to 
exhaust  the  administrative  remedies  available  to  them,  the 
plaintiffs  lack  standing  to  maintain  this  action,  and  *  *  *  the 
complaint  fails  to  state  a  claim  upon  which  relief  may  be 
granted.  [Defendants'  motion  to  dismiss,  May  31,  1974] 

On  June  14,  1974,  plaintiffs  filed  a  memorandum  in  opposition  to 
the  defendants'  motion  to  dismiss  as  well  as  an  application  to  convene 
a  three-judge  district  court.  On  June  26,  1974,  U.S.  District 
Judge  John  H.  Pratt  denied  without  opinion  defendants'  motion  to 
dismiss.  On  July  1,  1974,  Judge  Pratt  signed  an  order  convening  the 
three-judge  district  court  requested  by  the  plaintiffs.  A  week  later,  on 
July  8,  1974,  the  defendants  filed  their  answer  to  the  amended 
complaint. 

Since  September  9,  1974,  plaintiffs  have  attempted  to  depose  and 
serve  subpoenas  duces  tecum  on  numerous  individuals.  A  partial  list 
follows:  Victor  C.  Smiroldo,  Staff  Director  of  the  House  Com- 
mission on  Congressional  Mailing  Standards;  Benjamin  R.  Fern, 
Chief  Counsel  of  the  Senate  Select  Committee  on  Standards  and 
Conduct;  David  Ramage,  House  Majority  Clerk;  Thomas  J.  Lank- 
ford,  House  Minority  Clerk;  Joseph  J.  Fahey,  Supervisor  of  the 
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Senate  Folding  Room:  Edmund  L.  Henshaw,  then  Assistant  Serjeant 
at  Arms  of  the  House;  John  M.  Swanner,  Staff  Director  of  the  House 
Committee  on  Standards  of  Official  Conduct ;  Eli  Bjellos,  Chief  of  the 
House  Publications  Distribution  Service;  Harold  Needham,  Superin- 
tendent of  the  Senate  Services  Department ;  James  Estep.  Manager 
of  the  Senate  Computer  Center;  Buehl  Berentson,  Executive  Director 
of  the  National  Republican  Senatorial  Committee;  Bill  Goodwin  of 
the  National  Republican  Senatorial  Committee;  Lee  MaeGregor, 
former  Aide  to  Senator  Robert  Griffin;  Joyce  Baker,  a  former  em- 
ployee of  the  Senate  Republican  Policy  Committee;  Richard  Conlon, 
Staff  Director  of  the  House  Democratic  Study  Group;  Lynda  E. 
Clancy,  Richard  P.  Clifton,  and  Glee  Gomien,  Staff  Assistants  of 
the  Republican  Senatorial  Campaisrn  Committee;  Jay  Bryant,  Special 
Assistant  in  the  Office  of  the  Minority  Whip;  Edward  L.  Beach, 
Staff  Director  and  Secretary  of  the  Senate  Republican  Policy  Com- 
mittee and  Senate  Republican  Conference ;  Edwin  F.  Feulner,  Execu- 
tive Director  of  the  House  Republican  Study  Committee;  Patricia 
Goldman,  Director  of  the  Wednesday  Group;  and  Jay  D.  Sterling, 
Executive  Director  of  the  House  Republican  Research  Committee. 

On  October  9,  1974,  the  Senate  passed  S.  Res.  423  regarding  Mr. 
Fern,  and  on  October  11,  1974,  passed  S.  Res.  431  regarding  Messrs. 
Estep,  Needham  and  Fahey.  The  resolutions  stated  that  by  the  privi- 
leges of  the  Senate  no  evidence  of  a  documentary  character  under 
the  control  and  in  the  possession  of  the  Senate  can  be  taken,  without 
its  permission,  by  the  mandate  of  process  of  ordinary  courts  of  justice; 
that  the  emplovees  were  authorized  to  appear  before  the  court  but  not 
to  take  with  them  any  papers  or  documents  on  file  in  their  offices  or 
in  their  possession;  and  that  when  the  court  determined  that  any  of 
the  subpoenaed  documents  and  papers  had  become  part  of  the  official 
transcripts  of  public  proceedings  of  the  Senate,  and  that  they  were 
material  to  the  case,  the  court  could  receive  copies  of  the  documents. 
On  November  22,  1^74,  a  similarly  worded  S.  Res.  436  was  passed  re- 
garding Joyce  Baker. 

The  subpoenas  of  House  employees  Bjellos.  Swanner,  Smiroldo. 
Ramage,  and  Lankford  were  presented  by  the  Speaker  to  the  House 
for  its  consideration  on  September  30,  1974.  When  the  employees 
failed  to  appear  for  their  depositions,  plaintiffs  filed  motions  to  com- 
pel their  testimony. 

On  October  21,  1974.  two  of  the  subpoenaed  employees,  Eli  Bjellos 
and  John  Swanner.  wrote  a  letter  to  Judge  Pratt  after  receiving  a 
copy  of  the  motion  filed  by  the  plaintiffs  to  compel  their  testimony. 
Each  informed  Judge  Pratt  of  his  view  that  both  bv  statute  and  by 
custom  of  the  House,  they  were  forbidden  to  testify  or  to  remove 
documents  belonging  to  the  House  without  the  permission  of  the 
House.  The  letters  also  informed  Judge  Pratt  that  the  question  of 
the  subpoenas  was  under  active  consideration  by  the  House  and  that 
the  two  men  were  therefore  awaitinsr  further  guidance  from  the  House 
on  the  course  of  action  they  should  follow. 

On  December  18.  1974.  the  House  adopted  H.  Res.  1517  which  was 
similar  to  the  Senate  Resolutions,  except  that  it  resolved  that : 

When  it  appears  by  the  order  of  the  court  or  of  the  judge 
thereof,  or  of  any  legal  officer  charged  with  the  administra- 
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tion  of  the  orders  of  such  court  or  judge,  that  documentary 
evidence  in  the  possession  and  under  the  control  of  the  House 
is  needful  for  use  in  any  court  of  justice  or  before  any  judge 
or  such  legal  officer,  for  the  promotion  of  justice,  this  House 
will  take  such  action  thereon  as  will  promote  the  ends  of  jus- 
tice consistently  with  the  privileges  and  rights  of  the  House. 
[H.  Res.  1517, 93d  Cong.  2d  Sess.  (1974)  ] 

On  January  23,  1975,  the  House  again  took  up  the  matter  of  the 
subpoenas  in  H.  Res.  85,  which  observed  that : 

a  large  variety  and  volume  of  [the  materials  sought  by  plain- 
tiffs from  the  five  House  employees]  do  not  appear  to  bear 
any  essential  relationship  to  the  causes  of  action  and  relief 
requested  in  the  plaintiffs  amended  complaint.  *  *  *  [H.  Res. 
85, 94th  Cong.  1st  Sess.  (1975)  ] 

The  resolution  also  stated  that,  consistent  with  its  privileges,  the 
House  would  act  "to  promote  the  ends  of  justice  *  *  *  upon  a  deter- 
mination of  relevancy  by  the  *  *  *  court,"  and  it  authorized  the 
Speaker  to  appoint  counsel  to  represent  the  House  and  its  employees 
in  the  proceedings. 

On  January  27,  1975,  oral  argument  was  held  on  a  renewed  motion 
to  dismiss  which  had  been  submitted  by  the  defendants.  This  motion 
raised  the  same  arguments  that  had  been  made  in  defendants'  first 
motion  to  dismiss,  and  made  the  additional  allegation  that  plaintiffs 
had  failed  to  join  an  indispensable  party — the  Congress — as  required 
by  Rule  19  of  the  Federal  Rules  of  Civil  Procedure. 

Also  discussed  at  the  beginning  of  the  January  27  hearing  were  the 
subpoenas  which  plaintiff  had  issued.  Counsel  for  the  plaintiff,  in 
answering  an  inquiry  regarding  the  mass  of  material  being  sought, 
stated  that  although  the  challenge  was  to  the  constitutionality  of  the 
franking  laws  on  their  face,  the  discovery  was  necessary  to  show  that 
the  statute  was  designed  for  and  being  used  for  political  purposes. 
The  court  suggested  that  perhaps  the  volume  of  material  sought  could 
be  reduced,  probably  through  stipulation  between  counsel,  since  the 
ultimate  argument  seemed  to  be  on  constitutional  issues  in  which  the 
facts  involved  would  be  rather  undisputed.  The  court  directed  plaintiff 
to  submit  an  itemized  list  of  the  documents  it  was  seeking  within  10 
days  after  it  ruled  on  the  motion  to  dismiss,  if  its  ruling  was  a  denial 
of  the  motion. 

By  a  Memorandum  and  Order  of  February  10, 1975.  the  court  denied 
the  defendants'  renewed  motion  to  dismiss.  In  rejecting  the  defendants' 
argument  that  the  plaintiffs  had  failed  to  exhaust  their  administrative 
remedies,  the  court  wrote : 

The  claim  that  plaintiffs  have  not  exhausted  their  admin- 
istrative remedies  in  failing  to  file  complaints  concerning 
violations  of  the  statute  with  the  House  Commission  on  Con- 
gressional Mailing  Standards  or  the  Select  Committee  on 
Standards  and  Conduct  of  the  Senate  has  no  merit.  Plaintiffs 
make  no  contention  that  there  have  been  abuses  or  violations 
of  the  statute,  consideration  of  which  are  in  the  sole  jurisdic- 
tion of  the  House  Commission  or  the  Senate  Committee,  but 
rather  that  the  statute  on  its  face  is  unconstitutional,  a  matter 
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beyond  the  jurisdiction  of  such  bodies.  Obviously,  the  House 
Commission  and  Senate  Committee  have  no  power  to  declare 
an  act  of  Congress  unconstitutional.  It  is  well  settled  that  the 
doctrine  of  exhaustion  does  not  apply  where  the  administra- 
tive process  is  inadequate  to  dispose  of  the  constitutional 
claim.  Aircraft  &  Diesel  Corp.  v.  Hirsch,  331  U.S.  752  ( 1947 ) . 
[Common  Came  v.  Klassen,  Civil  Action  Xo.  1887-73. 
(D.D.C.  1975);  Slip  Opinion  at  2;  see  complete  text  in 
"Decisions"  section  of  Court  Proceedings  and  Actions  of 
Vital  Interest  to  the  Congress,  April  15,  1975.] 

In  addition,  the  court  said,  neither  Congress  nor  the  membership  of 
Congress  is  an  indispensable  party — and  though  defendants'  third 
allegation — that  plaintiffs  lacked  standing  to  sue — was  more  serious 
and  required  further  exploration,  it  too,  was  without  merit : 

Plaintiffs  sue  as  taxpayers  with  a  taxable  income  of  over  $6 
billion  annually  and  federal  tax  liability  in  excess  of  $1  billion 
each  year.  They  assert  that  federal  funds  appropriated  under 
the  franking  privilege  are  being  used  to  finance  the  distribu- 
tion of  partisan  political  literature  specifically  authorized  by 
Section  3210  and  that  such  expenditures  of  federal  funds 
violate  the  limitations  upon  the  taxing  and  spending  power 
of  Congress  under  Article  I,  Section  8,  and  contravene  the 
First  and  Fifth  Amendments  of  the  Constitution. 

Just  as  importantly,  plaintiffs  claim  status  as  registered 
voters,  representatives  of  registered  voters,  candidates  for 
Congressional  office,  and  supporters  of  candidates.  It  is  al- 
leged that  over  fifty  members  of  Common  Cause  challenged 
incumbent  members  of  Congress  in  the  last  election  and 
many  of  its  members  supported  challengers  to  incumbents. 
They  assert  that  the  present  franking  privilege  confers  sub- 
stantial political  benefits  upon  incumbents,  while  nonincum- 
bent  challengers  and  their  supporters  do  not  have  the  same 
advantage.  As  a  result,  the  rights  of  challengers  and  their 
supporters  to  freely  associate  for  political  purposes  are  im- 
paired, and  the  value  of  their  votes  is  diluted  and  diminished, 
all  in  violation  of  the  First  Amendment.  Baker  v.  Carr, 
[Baker  v.  Carr,  369  U.S.  186  (1962).]  In  addition,  it  is  al- 
leged that  this  practice  invidiously  discriminates  in  favor 
of  incumbent  members  in  violation  of  the  due  process  clause 
of  the  Fifth  Amendment.  In  short,  as  citizens  with  a  par- 
ticularized interest  in  the  electoral  process,  plaintiffs  claim 
standing  to  attack  Section  3210  as  violative  of  their  consti- 
tutional rights. 

From  the  foregoing  brief  discussion,  it  is  clear  to  us  that 
the  plaintiffs  have  met  the  test  laid  down  in  Flast  [Flast  v. 
Cohen,  392  U.S.  83  (1968)]  and  subsequent  cases.  They  have 
asserted  (1)  an  injury  in  fact,  not  a  generalized  complaint 
common  to  all  citizens  and  taxpayers,  and  they  have  demon- 
strated (2)  a  nexus  between  the  injuries  suffered  and  the 
constitutional  infringements  alleged.  [Slip  Opinion  at  3-4.] 

On  February  21,  1975,  plaintiffs  submitted  their  "Itemized  List  of 
Documents    Subpoenaed    from    House    Employees.''    From    Victor 
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Smiroldo,  Staff  Director  and  Counsel  of  the  House  Commission  on 
Congressional  Mailing  standards,  and  John  M.  Swanner,  Staff  Direc- 
tor of  the  House  Committee  on  Standards  of  Official  Conduct,  plain- 
tiffs sought : 

*  *  *  all  complaints  concerning  possible  violation  of  the 
franking  statute,  and  attachments  thereto,  or  copies  thereof, 
brought  to  the  attention  of  the  Commission  and  all  memo- 
randa or  other  writings  or  copies  thereof  which  relate  to  or 
reflect  the  disposition  of  these  complaints  [ ;] 

*  *  *  all  advisory  opinions  and  attachments  thereto,  or 
copies  thereof,  which  relate  to  the  mailing  or  contemplated 
mailing  of  franked  mail,  issued  to  any  Member  of  the  House 
of  Representatives  or  Member-elect,  surviving  spouse  of  any 
of  the  foregoing  persons,  or  other  House  of  Representatives 
officials,  their  agents  or  employees [;] 

*  *  *  all  letters,  memoranda  or  other  writings,  and  attach- 
ments thereto,  or  copies  thereof,  which  relate  to  or  reflect 
information,  guidance,  assistance,  advice  or  counsel  given 
in  connection  with  the  mailing  or  contemplated  mailing  of 
franked.  mail[;] 

*  *  *  all  formal  or  informal  correspondence,  or  copies 
thereof  received  by  the  Commission  requesting  information, 
guidance,  assistance,  advice  or  counsel  in  connection  with  the 
mailing  or  contemplated  mailing  of  franked  mail[;] 

*  *  *  all  informal  opinions  and  attachments  thereto,  or 
copies  thereof,  issued  by  the  Commission  concerning  use  of 
the  franking  privilege  [ ;  and] 

*  *  *  all  regulations  or  proposed  regulations  or  copies 
thereof,  governing  the  proper  use  of  the  franking  privilege 
by  any  Member  of  the  House  of  Representatives  or  Member- 
elect,  surviving  spouse  of  any  of  the  foregoing,  or  other 
House  of  Representatives  official,  entitled  to  send  mail  as 
franked  or  any  employee  or  agent  of  any  and  all  of  the  fore- 
going persons.  [Itemized  list  of  documents  subpoenaed  from 
House  employees,  filed  February  21, 1975,  hereinafter  "Item- 
ized List".] 

From  David  Ramage  and  Thomas  Lankf  ord,  respectively  the  Major- 
ity and  Minority  Clerks  of  the  House  of  Representatives : 

*  *  *  all  documents,  correspondence,  memoranda,  work- 
sheets and  other  writings,  or  copies  thereof,  which  reflect 
or  relate  to  the  printing  or  preparation  of  Congressional 
newsletters  or  news  releases  by  the  House  Majority  Room 
from  December  31,  1973  through  the  date  of  this  sub- 
poena [;  and] 

*  *  *  all  documents,  correspondence,  memoranda,  and 
other  writings,  or  copies  thereof,  including  but  not  limited 
to  books,  records  or  receipts,  which  relate  to  or  reflect  a  bill 
or  payment  for  services  provided  by  the  House  Majority 
Room  in  printing  or  preparing  Congressional  newsletters  or 
news  releases  provided  between  December  3, 1973  and  the  date 
of  this  subpoena.  [Itemized  List] 


65 

From  Eli  S.  Bjellos,  Chief  of  the  House  Publications  Distribution 
Service : 

*  *  *  all  documents,  correspondence,  memoranda,  work- 
sheets and  other  writings,  or  copies  thereof,  which  reflect  or 
relate  to  the  monthly  work  units  of  the  Publications  Distribu- 
tion Service  from  January  1,  1967  through  the  date  of  this 
subpoena  [;] 

*  *  *  all  documents,  correspondence,  memoranda,  and 
other  writings,  or  copies  thereof,  including  but  not  limited 
to  books,  records  or  receipts,  which  relate  to  or  reflect  a  bill 
or  payment  for  services  provided  by  the  Publications  Dis- 
tribution Service  for  the  period  from  December  1,  1973  to 
the  date  of  this  subpoena  [ ;  and] 

*  *  *  all  documents,  correspondence,  memoranda,  and 
other  writings  or  copies  thereof,  which  relate  to  or  reflect  the 
manner  of,  or  handling  of  mass  mailed  matter,  including, 
but  not  limited  to  instructions  on  the  handling  of  Congres- 
sional newsletters  for  the  period  from  December  1,  1973  to 
the  date  of  this  subpoena.  [Itemized  List] 

Plaintiffs  had  also  sought  documents  from  certain  Senate  employees 
and  when  the  employees,  pursuant  to  the  instructions  of  the  Senate, 
failed  to  produce  them,  plaintiffs  filed  a  motion  to  compel  the  produc- 
tion of  the  documents.  On  May  21,  1975,  Senate  employees  Fern, 
Needham,  and  Estep  filed  memoranda  in  opposition  to  plaintiff's 
motion  to  compel  them  to  produce  documents,  stating  that  the  records 
sought  were  not  material  to  the  subject  matter  of  the  pending  litiga- 
tion, which  is  that  the  franking  statute  is  unconstitutional  on  its  face, 
and  the  records  sought  involve  use  of  the  frank  in  specific  instances, 
which  question  is  not  in  issue.  Furthermore,  they  stated  that  the  rec- 
ords are  internal  administrative  records  of  the  Senate  which  are 
privileged ;  that  the  use  of  the  Senate  folding  room  and  computer  are 
part  of  the  pay  and  allowances  of  Members  of  Congress  which  is  a 
policy  question  and  not  a  legal  one ;  and,  in  Mr.  Fern's  case,  that  the 
lawyer-client  privilege  applies.  Later  the  three  Senate  employees  filed 
supplemental  memoranda  invoking  the  decision  of  the  Supreme  Court 
in  Eastland  v.  United  States  Servicemen's  Fund,  421  U.S.  491  (1975) , 
as  supporting  their  position  of  legislative  immunity  for  the  records. 

On  June  17,  1975,  House  employees  Bjellos,  Swanner,  Smiroldo, 
Ramage  and  Lankford  filed  their  memorandum  in  opposition  to  plain- 
tiff's motion  to  compel  testimony  and  the  production  of  documents.  It 
claimed  that  plaintiffs'  discovery  should  not  be  allowed  since  the  data 
sought  were  irrelevant  to  a  facial  attack  upon  the  constitutionality  of 
the  franking  act,  the  information  is  privileged  against  forced  disclo- 
sure under  the  Speech  or  Debate  Clause  of  the  Constitution,  and  the 
subpoenas  were  needlessly  burdensome. 

The  motion  by  plaintiffs  to  compel  testimony  and  the  production 
of  documents  was  argued  on  July  16, 1975.  On  July  30, 1975,  the  court 
issued  a  memorandum  and  order  which  stated  that : 

Objections  to  this  attempted  discovery  are  phrased  in  terms 
of  (1)  irrelevance  (2)  burdensomeness  and  (3)  constitutional 
immunity  under  Article  1,  Section  6  (The  Speech  and  Debate 
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clause)  or  Article  1,  Section  5  (power  of  each  body  of  Con- 
gress to  enact  its  own  rules) . 

The  claim  of  lack  of  relevance  is  predicated  on  the  narrow 
theory  that,  irrespective  of  the  relevance  of  the  requested  ma- 
terials in  other  frames  of  reference,  they  are  simply  irrelevant 
in  a  case  where  the  gravamen  of  the  complaint  is  that  the  stat- 
ute complained  of  is  alleged  to  be  unconstitutional  on  its 
face.  Aside  from  plaintiffs'  continuing  burden  of  maintaining 
standing,  it  is  clear  to  us  that  a  proper  resolution  of  the  issues 
raised  by  the  complaint  calls  for  a  complete  record  consisting 
of  the  type  of  documentary  materials  sought  to  be  discovered. 
For  this  reason,  we  hold  these  materials  to  be  relevant  and 
necessary. 

Likewise,  the  claims  of  constitutional  immunity  are  without 
weight.  The  Breivster  case  and  others  clearly  demonstrate  that 
congressional  immunity  is  limited  to  legislative  activities  and 
the  claimed  use  of  the  franking  privilege  for  political  activi- 
ties is  not  covered  even  by  a  most  expansive  definition  of  the 
Speech  and  Debate  clause.  That  the  use  of  the  franking  privi- 
lege is  not  within  the  language  of  Article  1,  Section  5,  requires 
no  discussion. 

The  claim  of  burdensomeness  is  more  serious.  On  the  one 
hand,  the  materials  requested  are  relevant  to  the  issues  raised 
by  the  complaint  and  plaintiffs  are  entitled  to  a  substantial 
degree  of  discovery.  On  the  other  hand,  there  may  be  prob- 
lems concerning  the  sheer  bulk  of  the  materials  requested, 
about  which  we  are  not  presently  apprised.  In  addition,  con- 
siderations of  fairness  dictate  that  the  names  of  individual 
members  of  Congress  not  be  disclosed,  as  far  as  it  is  possible 
to  achieve  this  result  without  unduly  hampering  the  full  and 
expeditious  processing  of  this  lawsuit.  Where  possible,  sub- 
mission under  protective  order  may  be  a  reasonable  alterna- 
tive. 

Fortunately,  as  to  the  House  employees,  we  are  not  pres- 
ently faced  with  any  of  these  problems  since  these  employees 
through  counsel  have  offered  to  submit  voluntarily  informa- 
tion respecting  the  use  of  franked  mail  broken  down  as  to 
(1)  categories  of  congressional  membership  to  compare  fre- 
quency and  volume  of  franked  mail  as  it  varies  between  mem- 
bers depending  on  estimated  difficulties  to  be  faced  at  primary 
or  at  election,  (2)  sources  of  payment  for  materials  mailed, 
and  (3)  certain  non-public  interpretive  materials,  including 
but  not  limited  to  advisory  opinions  and  more  informal  ad- 
vice. We  commend  this  effort  of  House  defendants'  counsel 
and  urge  counsel  for  plaintiffs  to  consider  and  determine  the 
adequacy  of  such  proposal  and,  if  unable  to  agree  with  House 
employees'  counsel,  to  be  prepared  to  demonstrate  the  need 
of  further  materials. 

Unlike  the  House  employees,  the  Senate  employees  have 
made  no  move  to  supply  any  of  the  requested  materials.  Being 
satisfied  as  to  plaintiffs'  entitlement  to  substantial  discovery, 
we  herein  require  that  counsel  for  Senate  employees  confer 
with  plaintiffs'  counsel  in  an  effort  to  work  out  an  accommo- 
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dation  along  the  general  lines  of  the  proposal  made  on  behalf 
of  the  House  employees.  [Memorandum  and  Order,  Common 
Cause  v.  Bailai\  Civil  Action  Xo.  1877-73  (D.D.C.  1975)  ; 
Slip  Opinion  at  3-4.] 

The  court  granted  plaintiffs'  motion  to  compel  discovery  from  the 
Senate  and  House  employees,  "it  being  understood  that  the  exact 
nature  and  bulk  of  the  materials  to  be  produced  are  left  to  further 
negotiation  between  counsel  for  the  respective  parties." 

On  March  1.  1976,  the  court  issued  an  order  approving  a  stipula- 
tion between  plaintiffs  and  Senate  employees  Estep  and  Xeedham,  and 
a  stipulation  between  plaintiffs  and  House  employees  Ramage,  Lank- 
ford,  Bjellos  and  Smiroldo. 

The  stipulation  regarding  Estep,  Manager  of  the  Senate  Computer 
Center,  and  Xeedham,  Superintendent  of  the  Senate  Services  Depart- 
ment stated  that  plaintiffs  were  to  receive  a  User's  Guide  for  the  Senate 
Computer  Center  and  a  description  of  the  computer  programs  used ; 
a  compilation  of  the  work  orders  from  Senators  designating  the  cate- 
gories of  individuals  who  are  to  receive  franked  mail,  the  work-order 
number  and  week  thereof;  a  compilation  detailing  the  categories  of 
names  maintained  by  the  Senate  Computer  Center  for  each  Senator, 
the  number  of  names  in  each  category,  and  the  code  designation  of 
each  category;  the  number  of  address  labels  affixed  to  franked  mail 
for  each  Senator  for  each  day  or  week ;  and  the  right  to  inspect  copies 
of  newsletters  in  the  possession  of  the  Senate  Service  Department. 
The  stipulation  further  provided  that  Estep  and  Xeedham  would 
not  be  further  deposed. 

Additionally,  a  protective  order  was  issued  defining:  (1)  the  in- 
formation on  the  volume  of  mail  for  each  Senator  that  may  be  pub- 
licly filed;  (2)  the  information  that  is  to  be  available  to  plain- 
tiffs' counsel  under  seal ;  and  (3)  the  extent  to  which  the  information 
available  to  plaintiffs'  counsel  under  seal  may  be  publicly  filed  in  this 
action.  The  Senate  employees  will  be  given  a  list  of  all  Senators  with 
certain  characteristics  of  the  State  each  represents,  voting  percentages 
in  elections  since  1966,  information  on  reelection,  section  of  the 
country,  and  other  general  information.  The  Senate  employees  will 
then  substitute  a  code  for  the  name  of  each  Senator,  the  key  to  which 
will  be  kept  in  camera  and  not  made  available  to  plaintiffs  or  defend- 
ants or  their  counsel  or  anyone  else.  If  a  party  needs  the  information 
he  must  first  serve  notice  on  the  Senate  employees'  counsel.  Finally,  all 
documents  sought  by  plaintiff  from  others  will  first  be  submitted  to 
the  court  and  the  code  will  be  substituted  for  the  Senator's  name,  de- 
ponents and  witnesses  will  use  only  the  code,  and  plaintiff  will  refer 
to  individual  Senators  only  by  their  code. 

As  for  Senate  employee  Fern,  Chief  Counsel  of  the  Senate  Select 
Committee  on  Standards  and  Conduct,  the  court  stated  : 

Plaintiffs  seek  production  of  the  following  internal  doc- 
uments of  the  Senate  Select  Committee  on  Standards  and 
Conduct : 

(A)  The  actual  text  of  (a)  all  complaints  to  the 
Select  Committee  concerning  the  use  of  the  frank  by 
Members  of  the  Senate  and  the  disposition  thereof, 


68 

(b)  all  written  requests  from  Members  of  the  Senate 
to  the  Select  Committee  for  advice  concerning  the 
use  of  the  frank  and  the  written  responses  thereto 
and  (c)  deponent  Fern's  notes  or  other  memoranda 
concerning  oral  requests  for  advice  and  oral  re- 
sponses, or,  in  lieu  of  the  actual  text  of  the  docu- 
ments, a  summary  of  each  document  with  the  full 
document  made  available  to  plaintiffs'  counsel  to 
verify  the  accuracy  of  the  summaries ;  and 

(B)  All  internal  memoranda  of  the  Committee 
coDcerning  the  use  of  the  frank  which  have  been 
approved  by  the  Select  Committee  or  used  as  the 
basis  for  rendering  advice  to  Members  of  the  Senate. 

Actual  text  was  denned  by  plaintiffs'  counsel  as  a  copy  of 
the  full  text  of  the  document  or  the  original  document  itself, 
with  only  the  identification  of  the  Senator  deleted.  [Order, 
Common  Cause  v.  Bailar,  Civil  Action  No.  1887-73  (D.D.C. 
March  1,  1976)   [hereinafter  "Order"]  ;  Slip  Opinion  at  3.] 

The  court  noted  that  after  the  Select  Committee  had  decided  not 
to  allow  Mr.  Fern  to  produce  the  documents,  the  Senate  on  December 
17,  1975,  had  adopted  a  resolution  reaffirming  a  previous  Senate  res- 
olution prohibiting  the  disclosure  of  the  internal  records  of  the  Select 
Committee.  On  January  27,  1976,  the  Select  Committee  had  again 
considered  the  matter  and  determined  that  under  order  of  the  Senate 
it  could  make  no  change  in  its  position.  Fern  had  offered  to  supply 
summaries  of  documents  in  list  (A)  above,  but  plaintiffs  had  insisted 
upon  inspection  of  the  actual  records  to  insure  the  accuracy  of  the 
summaries,  and  the  Select  Committee  had  rejected  this  proposal.  The 
court  continued : 

We  have  given  careful  thought  to  the  contentions  of  the 
parties.  It  is  conceded  that  the  documents  themselves  are  rele- 
vant to  the  issues  in  this  case.  Whether  the  documents  are 
privileged  may  be  determined  by  whether  they  relate  to  the 
business  of  Senators  or  the  business  of  candidates  for  the 
Senate.  This  approaches  a  capsule  description  of  the  ulti- 
mate issue  in  this  case.  We  can  agree  that  a  privilege  for 
Senatorial  documents  exists,  without  deciding  that  these 
documents  are  Senatorial  and  therefore  privileged. 

At  this  stage  in  the  lawsuit  we  think  it  better  to  act  as  if 
the  documents  were  Senatorial  and  privileged,  with  the 
ultimate  decision  reserved.  Inspection  by  plaintiffs'  counsel, 
even  with  all  safeguards,  would  in  some  sense  defeat  the 
privilege,  if  in  ultimate  analysis  these  documents  were  found 
to  be  properly  entitled  to  protection.  However,  there  is  no 
doubt  that  the  privilege  claimed,  if  it  exists,  is  not  absolute 
but  is  defeasible  upon  a  showing  of  proper  need.  As  the  re- 
cent Watergate  experience  has  taught  us,  a  President's  claim 
of  absolute  privilege  on  the  grounds  of  confidentiality  must 
yield  when  a  proper  showing  is  made  that  the  overriding 
considerations  of  the  public  interest  require  disclosure.  The 
body  to  make  such  a  determination  is  the  judiciary  after  an 
in  camera  inspection  of  the  material.  United  States  v. 
Nixon— U.S.—  (1974). 
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It  is  our  judgment  that  plaintiffs  have  up  to  this  point 
failed  to  demonstrate  the  showing  of  particular  need  to  over- 
come the  Select  Committee's  claim  of  privilege.  It  may  well 
be  that  the  summaries  themselves  plus  additional  discovery 
in  other  areas  will  satisfy  the  plaintiffs'  evidentiary  problems 
and  will  make  it  unnecessary  for  us  to  order  at  this  time  the 
production  of  the  documents  themselves.  On  the  other  hand, 
we  see  no  reason  why  Mr.  Fern  should  not  be  required  also  to 
supply  summaries  of  "all  internal  memoranda"  described  in 
subparagraph  (B)  above.  It  is  understood  that  the  entire  file 
of  original  documents  is  quite  limited  in  size.  Accordingly,  it 
is  by  the  Court, 

Ordered,  that  plaintiffs'  motion  to  compel  production  of 
original  documents  by  the  witness  Fern  be  and  is  hereby  de- 
nied without  prejudice;  and  it  is 

Further  ordered,  that  the  witness  Fern  be  and  is  hereby 
ordered  to  produce  summaries  of  all  documents  covered  in 
subparagraphs  (A)  and  (B)  above.  [Order  at 4r-5.] 

The  stipulation  with  the  House  employees  stated  that  plaintiffs  will 
receive:  (1)  the  sources  of  funds  used  to  defray  printing  costs  for 
mass-mailed  franked  materials  on  a  per  seat  breakdown,  and  the 
banks  and  account  numbers  where  the  proceeds  of  the  printing  opera- 
tions are  kept;  and  (2)  access  to  the  files  of  the  House  Publications 
Distribution  Service  (PDS)  for  the  purpose  of  preparing  compila- 
tions of  the  per  seat  volume  and  timing  of  franked  mail,  with  the 
research  and  results  to  be  done  either  by  PDS  at  plaintiffs'  expense  or 
by  plaintiffs,  with  PDS  then  compiling  the  information  and  using  a 
code  for  a  Member's  name.  The  information  will  then  be  compiled  and 
coordinated  with  coded  numbers  and  a  coded  list  of  the  attributes  of 
the  Member  similar  to  those  of  the  Senate,  with  similar  access  and 
protections.  Plaintiffs  will  also  receive  from  Mr.  Smiroldo  of  the 
House  Commission  on  Congressional  Mailing  Standards,  at  plaintiffs' 
expense : 

copies  of  all  documents  and  other  writings  pertaining  to 
all  formal  complaint  proceedings,  pending  or  completed.  In 
addition.  Plaintiffs  will  receive  copies  of  all  documents  in  the 
files  of  the  Commission  that  embody  (a)  formal  or  informal 
advice  rendered  by  the  Commission  and/or  its  staff  to  Mem- 
bers of  Congress  regarding  their  use  of  the  franking  privi- 
lege: or  (b)  policy  statements  or  regulations  of  general 
applicability  adopted  by  the  Commission  regarding  permissi- 
ble uses  of  the  franking  privilege  by  Members  of  Congress ;  or 
(c)  communications  of  the  Commission  or  its  staff  with  third 
parties  outside  the  House  of  Representatives  that  relate  to 
the  franking  privilege.  The  only  omissions  from  these  ma- 
terials will  be  such  details  as  identify  a  particular 
Congressman. 

This  voluntarily  offered  material  included : 

a.  Correspondence  and  other  communications  from  the  Com- 
mission to  Members  of  Congress  or  their  staffs,  advising  a 
Member  with  respect  to  the  frankability  of  a  proposed 
mailing. 
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b.  Correspondence  and  other  communications  from  Mem- 
bers of  the  House  Commission  staff  to  Members  of  Congress 
or  their  staffs  that  provide  such  advice. 

c.  Correspondence  and  other  communications  relating  to  the 
franking  privilege,  between,  on  the  one  hand,  the  House  Com- 
mission or  its  staff  and,  on  the  other  hand,  individuals  other 
than  Members  of  Congress  or  their  staff. 

d.  Internal  staff  memoranda  addressed  to  the  Commission 
in  cases  where  staff  memoranda  have  been  adopted  by  the 
Commission  as  the  basis  for  its  final  action  in  (i)  rendering 
advice  on  the  frankability  of  a  proposed  mailing,  or  (ii) 
adopting  policies  or  regulations  of  general  application  with 
respect  to  permissible  uses  of  the  franking  privilege  by  Mem- 
bers of  Congress.  [Stipulation  and  Protective  Order  Regard- 
ing Production  of  Information  and  Documents  By  Certain 
Employees  of  the  House  of  Representatives,  Common  Cause 
v.  Bailar,  Civil  Action  No.  1887-73  (D.D.C.  March  1,  1976) 
(hereinafter  "Stipulation")  ;  Slip  Opinion  at  5-6.] 

Furthermore,  still  a  different  code  will  be  used  in  place  of  Members' 
names  in  this  compilation  than  in  the  previous  one,  and  it  was : 

specifically  understood  and  agreed  that  Mr.  Smiroldo  will  not 
provide  Plaintiffs  with  information  or  access  to  other  mate- 
rials consisting  of  (a)  internal  memoranda  that  were  not 
adopted  by  the  Commission  as  the  basis  for  advice  or  policy 
decisions  by  the  Staff  or  the  Commission,  (b)  requests  for 
advice  by  members,  except  as  otherwise  provided  for  above, 
and  (c)  either  the  identity  or  the  code  number  for  the  mem- 
bers involved.  [Stipulation ;  Slip  Opinion  at  6.] 

Finally,  the  court's  order  stated  that  with  respect  to  subpoenas 
issued  by  plaintiffs  on  February  15, 1976,  to  the  administrative  assist- 
ants or  aides  of  all  100  U.S.  Senators,  which  commanded  each  one  to 
bring  with  him  "all  documents,  correspondence,  memoranda,  and  other 
writings  or  copies  thereof,  which  relate  to  or  reveal  the  types  of  lists, 
'codes,'  or  groupings  of  names  maintained  for  mailing  purpose  in 
the  Senate  computer  since  December  18,  1973,"  in  conjunction  with 
each  one  being  deposed  at  15 -minute  intervals  from  February  18  to 
23, 1976,  it  was  understood  that  counsel  for  both  parties  were  trying  to 
work  out  a  solution  including  the  directing  of  one  subpoena  to  a  single 
staff  member  who  would  represent  all  100  Senators  in  the  furnishing 
of  documents  anonymously,  and  it  ordered  the  proposed  procedure  as 
approved,  with  the  court  to  be  advised  of  the  precise  procedure  agreed 
upon. 

On  March  9,  1976,  the  House  passed  H.  Res.  1082  giving  its  consent 
to  the  House  employees  to  furnish  the  documents  requested  in  the 
stipulation. 

The  Senate  passed  S.  Res.  411  on  March  24,  1976,  which  authorized 
the  preparation  of  a  list  showing  the  codes  used  by  each  Senator  on 
work  orders  for  mailings  sent  under  the  frank,  and  authorizing  em- 
ployees to  furnish  the  meaning  of  such  codes. 

On  April  7,  1976,  the  100  administrative  assistants  moved  for  a 
protective  order  from  the  court  limiting  the  scope  of  discovery  to  the 
terms  of  S.  Res.  411. 
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On  July  1,  1976,  the  House  of  Representatives  passed  H.  Res.  1382 
authorizing  the  House  Commission  on  Congressional  Mailing  Stand- 
ards to  seek  to  intervene  in  the  case.  The  motion  to  intervene  was  filed 
on  August  6. 

On  September  9  an  order  was  filed  granting  the  Commission's 
motion. 

In  its  answer  to  the  complaint  filed  by  Common  Cause,  the  Com- 
mission denied  the  allegations  asserted  in  each  cause  of  action, 
contested  the  courts  jurisdiction  over  the  subject  matter,  attacked 
the  standing  of  the  plaintiffs,  answered  that  the  complaint  failed 
to  state  a  claim  upon  which  relief  could  be  granted,  and  asserted 
that  the  plaintiffs  had  failed  to  exhaust  the  administrative  reme- 
dies available  to  them. 

On  September  24th  Judge  Pratt,  without  comment,  denied  the 
April  7th  motion  for  a  protective  order  filed  by  the  Senate  admin- 
istrative assistants. 

Status. — The  case  is  pending  before  the  three-judge  court  in  the 
U.S.  District  Court  for  the  District  of  Columbia. 

The  full  text  of  the  court's  "Memorandum  and  Order"  of  July  30, 
1975,  the  "Stipulation  and  Protective  Order  Regarding  Production 
of  Information  and  Documents  By  Certain  Employees  of  the  House 
of  Representatives,"  filed  on  March  1,  1976,  and  the  "Order"  of  the 
court  filed  on  March  1,  1976,  were  printed  in  the  "Decisions"  section 
of  the  report  of  Court  Proceedings  and  Actions  of  Vital  Interest  to 
the  Congress,  April  15, 1976. 

The  full  text  of  the  memorandum  and  order  of  February  10,  1975, 
was  printed  in  the  "Decisions"  section  of  the  report  of  Court  Proceed- 
ings and  Actions  of  Vital  Interest  to  the  Congress,  April  15,  1975. 

Harrington  v.  Bush  (formerly  Colby) 

Civil  Action  Xo.  75-1862  (D.C.  Cir.) 

Brief. — This  action,  filed  December  27,  1974,  in  the  U.S.  District 
Court  for  the  District  of  Columbia,  concerns  certain  allegedly  illegal 
activities  of  the  Central  Intelligence  Agency  including  the  procedures 
by  which  these  and  other  activities  of  the  Agency  are  reviewed  and 
funded  by  the  Congress. 

The  purpose  of  the  suit,  according  to  the  plaintiff.  Representative 
Michael  Harrington,  is  to  require  the  Agency  to  : 

*  *  *  operate  within  the  limits  imposed  by  law  prohibiting 
foreign  covert  political  operations  and  domestic  intelligence 
activities.  *  *  *  The  oversight  committees  of  Congress  have 
repeatedly  failed  to  exercise  any  real  control  over  CIA  opera- 
tions, rendering  legal  limitations  meaningless  in  practice.  A 
long  history  of  CIA  covert  operations  abroad,  including  the 
Bay  of  Pigs  invasion  and  the  secret  war  in  Laos,  attests  to 
the  complete  abdication  of  Congressional  responsibility  by 
those  on  the  oversight  committees.  Evidence  of  domestic  sur- 
veillance adds  to  the  pressing  need  for  a  reassert  ion  of  appli- 
cable legal  limitations  on  CIA  operations.  [Press  Release  of 
Congressman  Harrington,  December  27, 1974.] 

Named  as  defendants  in  the  suit,  in  addition  to  the  Director  of  the 
Central  Intelligence  Agency,  were  Henry  Kissinger,  in  his  capacity 
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as  Security  Advisor  to  the  President,  Chairman  of  the  Intelligence 
Committee  of  the  National  Security  Council  and  Chairman  of  the  40 
Committee,  and  William  E.  Simon,  in  his  capacity  as  Secretary  of  the 
Treasury. 

Mr.  Harrington  brings  this  action  in  his  capacity  as  a  taxpayer 
and  as  a  Member  of  Congress.  He  contends  that  as  a  Congressman  his 
rights  have  been  curtailed  and  his  authority  impaired  in  the  following 
respects : 

(a)  Under  Article  I,  Section  2,  clause  5  and  Article  2,  Sec- 
tion 4  of  the  Constitution  to  consider,  initiate,  support  or  vote 
for  the  impeachment  of  the  defendants  Colby,  Kissinger  and 
other  civil  officers  of  the  United  States ; 

(b)  Under  Article  I,  Sections  1  and  8  of  the  Constitution 
to  consider,  initiate,  support  or  vote  for  legislation,  civil  or 
criminal,  prescribing  the  Agency's  activities  and  ensuring 
that  such  prescriptions  are  obeyed ; 

(c)  Under  Article  I,  Sections  1  and  8  and  Article  I,  Section 
9,  clause  7  of  the  Constitution,  to  consider,  initiate,  support 
or  vote  for  legislation  prescribing  or  limiting  the  use  by  the 
Agency  of  any  public  funds ;  and 

(d)  To  take  other  legislative  actions  relative  to  the  activi- 
ties of  the  Agency. 

Plaintiff's  complaint  alleges  that  the  Agency  has  violated  its  statu- 
tory authority  under  50  U.S.C.  §§  403,  et  seq.,  in  that  it  has  partici- 
pated in  "activities  designed  and  calculated  to  affect  or  manipulate 
political,  military,  economic  or  social  development  in  foreign  coun- 
tries and  in  foreign  affairs  as  distinguished  from  the  activities  of 
collecting,  analyzing,  integrating,  interpreting  and  disseminating  in- 
formation." The  complaint  outlines  specific  instances  of  these  alleged 
illegal  activities;  e.g.,  financial  support  to  Chilean  trade  organizations 
opposed  to  the  election  of  Salvador  Allende  as  President  of  Chile. 
Plaintiff  asserts,  as  well,  that  in  light  of  recent  statements  made  by 
President  Ford  and  Director  Colby  such  activities  can  be  expected 
to  continue. 

As  a  second  cause  of  action,  plaintiff  alleges  that  the  expenditure 
of  public  funds  drawn  from  the  Treasury  for  Agency  nonintelligence 
related  activities  violates  Article  I,  Section  9,  clause  7  of  the  Con- 
stitution, which  states  that  "[n]o  Money  shall  be  drawn  from  the 
Treasury  but  in  Consequence  of  Appropriations  made  bv  Law:  and 
a  regular  Statement  and  Account  of  the  Receipts  and  Expenditures 
of  all  public  Money  shall  be  published  from  time  to  time."  Mr.  Har- 
rington contends  that  such  activities  of  the  Agency  violate  50  U.S.C. 
§403f(a)  (receipt  of  funds  from  other  Government  agencies)  and 
31  U.S.C.  §§  11,  628,  696  (transmittal  of  the  Budget  to  Congress, 
application  of  moneys  appropriated,  and  limitation  on  use  of  appro- 
priations by  agencies). 

The  final  cause  of  action  in  Mr.  Harrington's  complaint  alleges 
that  the  Central  Intelligence  Agency  violated  its  statutory  authority 
by  engaging  in  illegal  domestic  spving  and  surveillance,  including 
collecting  information  and  maintaining  files  on  at  least  10,000  Amer- 
ican citizens.  It  is  claimed  that  such  files  contain  information  regard- 
ing the  political  beliefs,  activities  and  associations  of  American  citi- 
zens and  were  obtained  by  the  Agency  through  break-ins,  burglaries, 
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wiretaps  and  surreptitious  inspection  of  mail.  Representative  Harring- 
ton states  that  such  activities  are  not  within  the  authority  of  the 
Agency  under  50  U.S.C.  §403(d)(3)  which  states  that  "the  Agency 

shall  have  no  police,  subpoena,  law  enforcement  powers,  or  internal 
security  functions.  *  *  *" 

Plaintiff  requests  the  court  to  declare  the  following  activities  of 
the  CIA  illegal:  Foreign  nonintelligence  related  activities:  domestic 
surveillance  and  information  gathering  operations  of  the  Agency 
directed  at  U.S.  citizens;  current  appropriation  and  funding  pro- 
cedures; failure  to  publish  in  the  Federal  Register  nonintelligence 
related  aspects  and  domestic  police-internal  security  operations:  and 
failure  of  the  Agency  and  Department  of  Treasury  to  identify  spe- 
cificallv  the  receipt  and  expenditure  of  funds  for  nonintelligence  and 
police-internal  security  functions.  Harrington  asks  that  defendants, 
and  their  successors  in  office,  be  permanently  enjoined  from  engaging 
in  such  illegal  activities.  Plaintiff  also  requests  that  defendants,  and 
their  successors  in  office,  be  required  to  report  Agency  nonintelligence 
and  police-internal  security  activities  in  compliance  with  5  U.S.C. 
§  552  (publication  of  information  for  the  public  record)  and  identify 
specifically  the  funding  for  such  activities  pursuant  to  Article  I.  Sec- 
tion 9.  clause  7  of  the  Constitution  and  31  U.S.C.  §  1029  (receipt  and 
expenditure  of  public  money). 

Plaintiff  finally  requests  that  the  court  preliminarily  enjoin  the 
defendants  from  engaging  in  all  alleged  illegal  activities  pending  final 
determination  of  this  action. 

Defendants  motion  to  dismiss  was  granted  on  July  3. 1975.  Plaintiffs 
then  filed  an  appeal  on  July  28, 1975. 

Status. — Oral  argument  was  held  on  September  15,  1976. 

The  case  is  pending  before  the  U.S.  Court  of  Appeals  for  the  Dis- 
trict of  Columbia. 

United  States  v.  Gurney 
Criminal  Action  Xo.  74-122-CR-J-K  (M.D.  Fla.) 

Brief. — On  July  10.  197-1.  former  U.S.  Senator  Edward  J.  Gurney 
of  Florida,  two  members  of  his  staff  and  several  other  individuals  were 
indicted  by  a  Federal  grand  jury  in  Jacksonville.  The  11-count  indict- 
ment charged  the  Senator  with  bribery,  conflict  of  interest,  conspiracy 
to  defraud  the  United  States,  and  knowingly  making  false  material 
declarations  to  a  grand  jury  [§§  2.  201.  203.  371  and  1623  of  Title  18. 
U.S.  Code].  The  Senator's  aides  were  also  charged  with  violating 
§§2,  201.  203.  and  371  of  Title  18. 

Senator  Gurney  and  his  aides  pled  not  guilty  to  each  count  of  the 
indictment. 

On  August  6.  1975,  Senator  Gurney  was  acquitted  of  bribery,  re- 
ceiving unlawful  compensation  and  three  counts  of  perjury.  A  mistrial 
was  declared  with  respect  to  the  conspiracy  charge. 

On  September  1st  the  Justice  Department  announced  it  would 
drop  the  conspiracy  charges  against  former  Senator  Gurney,  but 
would  proceed  to  try  him  on  a  charge  of  lying  to  a  grand  jury. 

Status.— During  the  course  of  the  trial  certain  portions  of  the 
charges  were  dismissed  by  the  presiding  judge,  and  on  October  27 
a  verdict  of  not  guilty  was  given  to  the  remaining  charges. 
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Metcalf  v.  National  Petroleum  Council 

Civil  Action  No.  76-1223  (D.C.  Cir.) 

Brief. — Senator  Lee  Metcalf,  on  March  21,  1975,  filed  this  action 
in  the  U.S.  District  Court  for  the  District  of  Columbia,  under  the 
Federal  Advisory  Committee  Act  (FACA),  5  U.S.C.  App.  1  (Supp. 
Ill,  1973),  and  the  Federal  Energy  Administration  Act  of  1974 
(FEAA),  15  U.S.C.  §§  761-786  (Supp.,  1975),  to  enjoin  the  Depart- 
ment of  Interior  and  the  Federal  Energy  Administration  from  obtain- 
ing advice  or  recommendations  from  the  National  Petroleum  Council 
until  the  Council  uconforms  to  the  provisions  of  the  Federal  Advisory 
Committee  and  the  Federal  Energy  Administration  Act[s]."  In  addi- 
tion, the  suit  asked  that  the  Council  be  enjoined  from  advising  Fed- 
eral agencies  "until  it  is  lawfully  constituted  and  properly  sanctioned 
by  the  Office  of  Management  and  Budget."  Plaintiff  Metcalf  filed 
this  suit  as  a  residential  and  general  consumer  of  petroleum  products, 
and  as  a  Member  of  the  United  States  Senate.  As  a  residential  and 
general  consumer  of  petroleum  products,  Senator  Metcalf  alleged 
that  because  "the  Council  membership  presently  is  not  fairly  balanced 
or  reasonably  representative  in  accordance  with  law,  and  is  inappro- 
priately influenced  by  special  interests,"  the  advice  and  recom- 
mendations which  it  transmits  to  the  executive  agencies  will  not  ade- 
quately consider  or  prevent  potential  environmental  damage,  thereby 
directly  affecting  the  health  and  safety  of  his  family. 

As  a  United  States  Senator,  plaintiff  Metcalf  sponsored  and  voted 
for  the  Federal  Advisory  Committee  Act  and  voted  for  the  Federal 
Energy  Administration  Act.  The  complaint  alleged  that  because  of 
defendants'  failure  to  comply  with  requirements  of  current  law  he  has 
had  his  votes  for  and  legislative  efforts  to  insure  compliance  with  them 
effectively  nullified.  Moreover,  the  Senator  alleged  that  in  his  work  as 
a  Member  of  the  Senate  Interior  and  Insular  Affairs  Committee — 
which  committee  has  jurisdiction  over  the  Department  of  Interior's 
activities  concerning  mineral  resources — he  has  been  injured  in  the 
proper  assessment  of  Interior's  requirements  because  of  the  effects 
of  the  allegedly  illegal  advice  provided  Interior  by  the  Council. 

Senator  Metcalf  was  joined  in  his  suit  by  Kobert  Clarke  Brown 
who  also  sued  as  a  residential  and  general  consumer  of  petroleum 
products.  The  complaint  alleged  that  as  a  result  of  defendants  unlaw- 
ful activities  Mr.  Brown  has  been  paying  higher  prices  for  petroleum 
products  and  is  further  injured  by  the  environmental  damage  and 
hazards  associated  with  petroleum  products  which  are  threats  to  his 
health  and  safety. 

Defendants  in  this  case  are  the  National  Petroleum  Council  and 
each  of  its  subgroups  which  the  complaint  alleged  are  advisory  com- 
mittees within  the  meaning  of  the  Federal  Advisory  Committee  Act 
and  the  Federal  Energy  Administration  Act  of  1974.  Other  named 
defendants  are  John  E.  Swearingen,  Chairman  of  the  Council  and 
also  Chairman  of  the  Board  of  the  Standard  Oil  Company  of  Indiana ; 
Kenneth  E.  BeLieu,  Executive  Director  of  the  Council;  the  De- 
partment of  the  Interior  and  its  Secretary,  Kogers  C.  B.  Morton; 
the  Federal  Energy  Administration  and  its  Administrator,  Frank  G. 
Zarb;  and  the  Office  of  Management  and  Budget  and  its  Director, 
James  P.  Lynn. 
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The  complaint  further  alleged  that  about  140  of  the  approximately 
155  Council  members  appointed  by  the  Secretary  of  the  Interior  are 
affiliated  with  or  employed  by  the  petroleum  industry,  and  virtually 
all  of  the  additional  members  of  the  council  subgroups  are  either 
employees  of,  paid  by,  or  responsible  to  the  petroleum  industry.  The 
complaint  further  stated  that  throughout  the  year  the  Council  and  its 
subgroups  advised,  informed,  and  influenced  Interior,  FEA,  and 
other  Federal  agencies  on  petroleum  and  energy  related  issues,  all  in 
violation  of  Section  5  (b)  (2)  and  (b)  (3)  of  FACA  which  states  that 
the  President  and  agency  heads  shall  require  "the  membership  of  the 
advisory  committee  to  be  fairly  balanced  in  terms  of  points  of  view 
represented  and  the  functions  to  be  performed  by  the  Advisory  Com- 
mittee," and  that  the  President  and  agency  heads  shall  "insure  that 
the  advice  and  recommendation  of  the  Advisory  Committee  will  not 
be  inappropriately  influenced  *  *  *  by  any  special  interest,*' 

The  case  came  before  Judge  John  H.  Pratt,  United  States  District 
Judge  for  the  District  of  Columbia  on  defendants'  motion  to  dismiss 
or  in  the  alternative  for  summary  judgment. 

The  court  granted  defendants'  motion  to  dismiss  with  prejudice  and 
held  that  the  plaintilf's  lacked  standing  to  maintain  the  action. 

In  its  memorandum  opinion  of  February  9,  1976,  the  court  noted 
that  both  plaintiffs  alleged  three  types  of  injury  to  themselves  as 
consumers:  (1)  Anticipated  higher  costs  for  petroleum  products ;  (2) 
Potential  environmental  damage  and  threats  to  health  and  safety:  and 
(3)  Anticipated  denial  of  benefits  from  the  development  of  alternative 
sources  of  energy.  The  court  held  that  these  allegations  of  consumer 
injury  fail  to  establish  a  real  and  immediate  injury  or  threat  of  in- 
jury— that  at  best  they  are  speculative  and  represent  grievances  shared 
by  all  or  most  of  the  general  public.  The  court  concluded  that  the 
plaintiffs  failed  to  make  out  a  "case"  or  "controversy"  and  that  "stand- 
ing to  sue  may  not  be  predicated  upon  an  interest  *  *  *  which  is  held  in 
common  by  all  members  of  the  public,"  citing  Schlesinger  v.  Reservists 
to  Stop  the  War,  418  U.S.  208,  220  (1973)  ;  see  also  United  States  v. 
Richardson,  418  U.S.  166  (1973). 

The  court  also  dismissed  Senator  Metcalf 's  allegations  that  defend- 
ants' actions  have  diminished  the  effectiveness  of  his  votes  for  the 
FACA  and  FE AA  and  have  impaired  him  in  carrying  out  his  legisla- 
tive duties.  The  court  said : 

Plaintiff  Metcalf  in  an  affidavit  supplementing  plaintiffs' 
opposition  to  defendants'  motions  spells  out  the  type  of 
injury  claimed  as  a  United  States  Senator.  They  are  that  (1) 
the  data  and  information  from  Interior  and  FEA.  to  the 
extent  that  such  includes  data  and  advice  from  the  Council, 
are  biased  and  unreliable,  thereby  impairing  his  legislative 
work  because  of  his  need  for  unbiased  data  and  advice,  and 
(2)  further  legislative  activities  in  the  direction  of  correct- 
ing these  abuses  will  be  adversely  affected  until  the  legal 
issues  raised  by  the  complaint  are  resolved.  The  very  recital 
of  these  alleged  injuries  indicates  their  lack  of  substance. 
Plaintiff  Metcalf  as  a  legislator  of  sophistication  and  long 
experience  is  not  a  neophyte.  It  is  difficult  to  accept  the 
premise  that  he  is  in  any  way  misled  by  the  data  or  informa- 
tion received  from  government  agencies  such  as  Interior  or 
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FEA  or  that  he  is  unable  to  identify  and  discount  any  bias 
arising  from  the  Council's  input  into  that  process.  As  for 
the  necessity  of  a  judicial  declaration  to  determine  his  future 
legislative  course  of  action,  plaintiff  Metcalf  is  not  without  a 
remedy.  He  is  well  aware  that  each  standing  committee  of 
the  Senate  (and  he  is  a  member  of  such  committee  or  com- 
mittees) in  the  exercise  of  its  legislative  review  function, 
is  required  to  "make  a  continuing  review  of  the  activities  of 
each  advisory  committee  under  its  jurisdiction."  (5  U.S.C. 
App.  I,  1975  Supp.  §5(a).)  In  addition,  it  is  no  secret  to 
him  that  both  Interior  and  FEA  are  completely  dependent 
on  Congress  for  appropriations.  In  short,  this  suit  is  an  effort 
to  obtain  an  advisory  opinion  from  this  Court.  Such  is  for- 
bidden by  the  "case"  or  "controversy"  requirements  of  Article 
III.  As  was  said  in  a  recent  case, 

"Pleadings  must  be  something  more  than  an  inge- 
nious academic  exercise  in  the  conceivable.  A  plain- 
tiff must  allege  that  he  has  been  or  will  in  fact  be 
perceptedly  harmed  by  the  challenged  agency 
action,  not  that  he  can  imagine  circumstances  in 
which  he  could  be  affected  by  the  agency's  action. 
And  it  is  equally  true  that  the  allegations  must  be 
true  and  capable  of  proof  at  trial."  United  States  v. 
SCRAP,  412  U.S.  669,  688-89  (1973).  [Metcalf  v. 
National  Petroleum  Council,  407  F.  Supp.  257,  260 
(D.D.C.  1976).] 

Finally,  the  court  added  that  there  was  a  further  defect  in  plantiffs' 
position : 

They  have  failed  to  show  that  their  injuries  came  as  a 
result  of  the  actions  challenged  herein.  *  *  *  In  attempting 
to  show  that  defendants'  actions  have  caused  and  will  cause 
their  injuries,  plaintiffs  have  assumed,  if  the  Council's 
membership  were  changed,  (1)  that  Council's  advice  would 
be  different,  (2)  that  Interior  or  FEA  would  act  on  a  certain 
way  or  not  act  upon  receipt  of  said  advice,  (3)  that  plaintiffs 
would  not  be  harmed  by  such  action  or  inaction,  (4)  that 
with  different  advice  from  the  Council,  Interior  and  FEA 
would  act  in  a  way  different  from  their  present  actions,  and 
(5)  that  assuming  a  different  course  of  conduct  by  the  gov- 
ernmental agencies,  such  changed  conduct  would  favor  plain- 
tiffs' interests.  These  assumptions  in  every  instance  lack 
record  support.  They  do  not  provide  the  factual  foundation 
upon  which  one  could  reasonably  infer  that,  in  the  absence  of 
the  defendants  actions  which  plaintiffs  seek  to  change,  the 
injuries  complained  of  would  not  and  will  not  occur,  and 
that,  if  the  plaintiffs  are  granted  the  relief  they  seek,  that 
those  injuries  would  cease  and  disappear.  [Id.  at  260-61.] 

Plaintiffs  filed  an  appeal  with  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  on  February  23, 1976,  asking  for  a 
summary  reversal.  On  March  22,  defendants  filed  a  motion  with  the 
court  of  appeals  asking  for  summary  affirmance. 
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The  appeals  court  denied  both  motions  on  May  12,  1976,  and  at  the 
same  time  ordered  the  clerk  of  the  court  to  schedule  the  case  for  oral 
argument. 

Status. — The  case  was  argued  before  the  court  of  appeals  on 
September  15,  1976,  and  is  pending  before  that  court. 

The  full  text  of  the  district  court's  memorandum  opinion  is  found 
in  the  report  of  Court  Proceedings  and  Actions  of  Vital  Interest  to 
the  Congress,  April  15, 1976. 

National  Tribal  Chairmen's  Association  v.  Abourezk 

Civil  Action  Xo.  75-0803  (D.D.C.) 

Brief. — On  May  20.  1975.  the  Xational  Tribal  Chairmen's  Associa- 
tion (hereinafter  referred  to  as  XTCA)  filed  suit  against  the  Ameri- 
can Indian  Policy  Review  Commission  and  its  Commissioners,  who 
include  six  Senators  and  Congressmen  appointed  to  the  Commission 
by  the  President  Pro  Tern  of  the  Senate  and  Speaker  of  the  House. 

The  Commission  was  created  by  a  joint  resolution  of  Congress  with 
the  approval  of  the  President.  Its  five  Indian  representatives  were 
appointed  by  the  six  congressional  Members  and  selected  from  the 
Indian  community  as  follows: 

(1)  three  members  *  *  *  from  Indian  tribes  *  *  *  recog- 
nized by  the  Federal  Government ; 

(2)  one  member  *  *  *  to  represent  urban  Indians;  and 

(3)  one  member  *  *  *  who  is  a  member  of  an  Indian  group 
not  recognized  bv  the  Federal  Government.  [P.L.  93-580; 
§  1(c);  88  Stat.  1911.] 

The  Commission  is  to  conduct  a  comprehensive  review  of  the 
historical  and  legal  developments  underlying  the  Indian's  unique 
relationship  with  the  Federal  Government  in  order  to  determine  the 
nature  and  scope  of  the  necessary  revisions  in  the  formulation  of 
policies  and  programs  for  the  benefit  of  Indians. 

The  NTCA  describes  itself  as  a  voluntary  nonprofit  organization 
composed  of  those  Chairmen,  Presidents.  Governors,  or  Chiefs  of 
reservation  Indians  or  of  federally  recognized  tribes  with  Federal 
trust  land  who  have  been  selected  according  to  their  tribal  constitu- 
tion as  heads  of  their  respective  tribes.  The  NTCA  includes  the  elected 
leaders  of  approximately  190  federally  recognized  tribes. 

XTCA  complains  that  the  five  Indian  members  of  the  Commission 
are  "inferior  officers"  within  the  meaning  of  Article  II.  Section  2, 
clause  2  of  the  Constitution  and  that  their  appointment  by  six  mem- 
bers of  a  Commission  created  by.  but  wholly  distinct  from,  Congress 
to  execute  Public  Law  93-580  is  repugnant  to  the  aforesaid  provision 
of  the  Constitution  because  such  body  is  not  lawfully  vested  with  the 
power  of  appointment.  It  also  alleges  that  Public  Law  93-580  is  un- 
constitutional because  it  unlawfully  vests  the  power  of  appointment  of 
inferior  officers  in  a  body  other  than  the  President,  the  Courts  of 
Law.  or  the  Head  of  a  Department. 

The  selection  of  the  Director  and  General  Counsel  of  the  Commis- 
sion is  also  attacked  because  they  were  named  prior  to  the  appoint- 
ment of  the  five  Indian  Commissioners.  The  Association  further 
complains  that  they  were  neither  appropriately  selected  under  the 
formula  prescribed  bv  the  joint  resolution,  nor  reflective  of  the  diverse 
character  of  the  Indian  community. 
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The  composition  of  the  Commission  is  so  unrepresentative,  NTCA 
alleges,  that  it  constitutes  a  breach  of  the  trust  relationship  between 
the  Federal  Government  and  the  federally  recognized  land  based 
Indian  tribes. 

The  Association  asks  that  the  Commission  and  its  enabling  statute 
be  declared  unconstitutional,  that  the  appointment  of  the  five  Indian 
members  of  the  Commission  be  declared  unconstitutional,  and  that  the 
members  of  the  Commission  be  enjoined  from  carrying  out  their 
responsibilities  or  expending  authorized  funds. 

The  case  came  before  a  three- judge  panel  of  the  United  States  Dis- 
trict Court  for  the  District  of  Columbia  on  cross-motions  for  summary 
judgment. 

On  February  19,  1976,  the  panel  granted  defendants'  motion  for 
summary  judgment  and  denied  same  to  plaintiffs.  In  its  order  of  the 
19th  the  court  found  that : 

(1)  the  powers  and  responsibilities  vested  in  the  American 
Indian  Policy  Review  Commission  ("Commission")  are  ex- 
clusively legislative  in  nature,  see  McGrain  v.  Daugherty,  273 
U.S.  135  (1927),  Watkins  v.  United  States,  354  U.S.  178 
(1957),  Barenblatt  v.  United  States,  360  U.S.  109  (1959), 
Eastland  v.  United  States  Servicemen's  Fund,  421  U.S.  491 
(1975),  and,  consequently,  neither  the  creation  of  the  Com- 
mission nor  the  appointment  of  its  membership  by  Congress, 
or  designated  subgroups  thereof,  is  violative  of  the  doctrine 
of  separation  of  powers  or  the  Appointments  Clause  of  the 
Constitution,  art.  II,  §  2,  cl.  2,  Buckley  v.  Valeo,  —  U.S.  — , 
44  U.S.L.W.  4127,  4162-70  (U.S.  January  30,  1976),  cf.  In  re 
Hennen,  13  Pet.  (38  U.S.)  230,  258  (1839),  Collins  v.  United 
States,  14  Ct.  Cl.  568  (1878),  Springer  v.  Philippine  Islands, 
277  U.S.  189  (1928) :  (2)  the  Indian  members  of  the  Com- 
mission are  not  "inferior  officers"  of  the  United  States  within 
the  meaning  of  the  Appointments  Clause,  Buckley  v.  Valeo, 
supra,  44  U.S.L.W.  at  4164r-70;  (3)  the  present  Indian  mem- 
bership of  the  Commission  reflects  the  criteria  for  selection 
detailed  in  Section  1(c)  of  the  American  Indian  Policy  Re- 
view Commission  Act  ("Act"),  25  U.S.C.  §  174  (1975) ;  and 
(4)  the  Director  and  General  Counsel  of  the  Commission 
were  appointed  "by  record  vote  of  a  majority  of  the  Com- 
mission members,"  as  required  by  Section  6(a)  of  the  Act. 
[National  Tribal  Chairmen's  Association  v.  Abourezk,  Civil 
Action  No.  75-803  (D.D.C.) ,  Order  at  1-2 ;  footnotes  omitted.] 

Plaintiffs  filed  a  notice  of  appeal  to  the  United  States  Supreme 
Court  on  March  19, 1976. 

Status. — On  May  19,  1976,  the  plaintiffs,  pursuant  to  Supreme 
Court  rules,  moved  the  three- judge  district  court  to  dismiss  their 
own  appeal.  The  district  court  granted  the  motion  on  August  26. 

The  full  text  of  the  district  court's  order  of  February  19,  1976,  is 
found  in  the  "Decisions"  section  of  Court  Proceedings  and  Actions  of 
Vital  Interest  to  the  Congress,  April  15, 1976. 

Sportservice  Corp.  v.  Steiger 

Civil  Action  No.  C286651  (Superior  Court,  State  of  Arizona  for 
Maricopa  County) 
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Brief. — Early  in  1974  Sportservice  Corporation  and  its  subsidiaries, 
which  are  engaged  in  various  businesses  including  horse  racing,  dog 
racing,  and  businesses  identified  with  those  activities,  as  well  as  the 
operation  of  food  and  beverage  concessions,  filed  suit  against  Repre- 
sentative Sam  Steiger,  one  of  his  former  aides,  and  others  alleging  a 
conspiracy  to  damage  plaintiff's  business  activities  for  defendant's 
personal  benefit.  The  complaint  asks  $1,000,000  in  damages. 

Among  other  charges,  Sportservice  alleged  that  statements  made 
by  Representative  Steiger  and  dissemination  by  him  of  material  to 
certain  publications  were  part  of  the  conspiracy. 

Representative  Steiger  in  his  answer  denied  any  conspiracy,  re- 
sponded that  all  the  statements  he  had  made  and  the  material  he  had 
furnished  were  true,  and  claimed  that  all  acts  done  or  performed  were 
in  his  capacity  as  a  Member  of  Congress  in  furtherance  of  his  official 
duties.  As  such.  Representative  Steiger  claimed  that  they  were  pro- 
tected by  the  "doctrines  of  legislative  privilege  and  legislative  immu- 
nity." As  for  the  statements  made  bv  him  and  alleged  by  Sportservice 
to  be  defamatory.  Representative  Steiger  asserted  that  his  statements 
were  true,  made  in  good  faith  in  the  belief  that  they  were  true,  and 
in  any  event,  privileged  as  statements  made  in  the  public  interest  in- 
volving matters  of  public  concern. 

Representative  Steiger s  answer  to  Sportservice's  complaint  con- 
tained a  counterclaim  alleging  that  Sportservice  was  engaging  in  an 
effort  to  defame  him  and  to  damage  his  reputation  individually  and 
as  a  Member  of  Congress.  Representative  Steigers  counterclaim  seeks 
$2,000,000  in  damages. 

During  the  course  of  the  proceedings,  the  trial  court  ordered  Repre- 
sentative Steigers  former  aide  to  answer  questions  put  to  him  in  a 
discovery  deposition.  Representative  Steiger  asserted  Speech  or  De- 
bate clause  immunity  to  prevent  the  aide  from  responding.  Snort- 
service  then  sought  a  court  order  to  require  the  aide  to  answer.  Such 
an  order  was  issued  by  the  trial  court,  but  Representative  Steiger 
appealed.  The  matter  came  before  the  Arizona  Supreme  Court  [Steiger 
v.  The  Superior  Court  of  the  State  of  Arizona  for  Maricova  County. 
536  P.2d  689  (Ariz.  1975)]  and  was  decided  on  June  4,  1975. 

Before  the  State  Supreme  Court,  Representative  Steiger  again  as- 
serted that  the  actions  complained  of  by  Sportservice  were  carried  out 
in  his  official  capacitv  and  that  Speech  or  Debate  clause  immunity 
was  a  bar  to  inquiry  into  his  legislative  activities. 

The  court  held  that  while  activities  that  are  clearly  related  to  the 
legislative  process  are  immune  from  inquiry,  even  when  general  crim- 
inal statutes  might  otherwise  apply.  Speech  or  Debate  clause  im- 
munity does  not  shield  everything  related  to  a  congressman's  office. 
Only  acts  done  in  the  process  of  enacting  legislation  are  protected. 
While  Representative  Steiger  had  asserted  that  the  acts  which  were 
to  have  been  the  subject  matter  of  the  deposition  were  part  of  an 
investigation  he  was  conducting,  the  court  noted  that  there  was  no 
showing  that  the  investigation  was  related  to  any  pending  congres- 
sional inquiry  or  legislation.  The  court  also  noted  that  more  than  one 
year  after  the  acts  occurred.  Representative  Steiger  introduced  a  bill 
to  provide  criminal  penalties  for  fixing  certain  horse  or  dog  races. 
While  the  court  said  it  was  arguable  that  the  impetus  for  the  legisla- 
tive proposal  may  have  resulted  from  the  investigation  and  as  such 
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was  related  to  the  legislative  process,  it  refused  to  accept  that  such  a 
connection  was  sufficient  to  bring  the  acts  within  the  protection  of 
Speech  or  Debate  clause  immunity. 

Status. — A  trial  on  the  merits  is  pending  in  the  Arizona  State  court 
system.  The  decision  of  the  Arizona  Supreme  Court  in  Steiger  v.  The 
Superior  Court  of  the  State  of  Arizona  for  Maricopa  County  is  printed 
in  the  "Decisions"  section  of  the  report  of  Court  Proceedings  and 
Actions  of  Vital  Interest  to  the  Congress,  August  15,  1975. 

Drinan  v.  Richardson  (formerly  Morton) 

Civil  Action  No.  75-1916  (D.D.C.) 

Brief. — On  November  11,  1975,  Representative  Robert  F.  Drinan 
and  24  other  Members  of  the  House  of  Representatives  filed  suit,  as 
Members  of  Congress,  against  Rogers  C.  B.  Morton  as  Secretary  of 
Commerce  and  Thomas  Kleppe  as  Secretary  of  the  Interior,  alleging 
that  certain  actions  and  inactions  of  the  defendants  had  violated  Sec- 
tion 3(5)  of  the  Export  Administration  Act  (hereafter  referred  to  as 
"Act"). 

Section  3(5)  of  the  Act  provides  as  follows : 

It  is  the  policy  of  the  United  States  (A)  to  oppose  restric- 
tive trade  practices  fostered  or  imposed  by  foreign  countries 
against  other  countries  friendly  to  the  United  States,  and 
(B)  to  encourage  and  request  domestic  concerns  engaged  in 
the  export  of  articles,  materials,  supplies,  or  information,  to 
refuse  to  take  any  action,  including  the  furnishing  of  infor- 
mation or  the  signing  of  agreements,  which  has  the  effect  of 
furthering  or  supporting  the  restrictive  trade  practices  or 
boycotts  fostered  or  imposed  by  any  foreign  country  against 
another  country  friendly  to  the  United  States. 

The  plaintiffs  stated  that  under  the  Constitution,  it  is  the  duty  of  the 
Congress  to  determine  and  state  national  policy,  and  the  duty  of  the 
executive  department  to  implement  and  effectuate  it  and  to  refrain 
from  actions  that  hinder,  impair  or  frustrate  it ;  that  Israel  is  a  coun- 
try friendly  to  the  United  States ;  and  that  a  number  of  countries  in 
the  Near  East  and  North  Africa  now  and  for  many  years  have  en- 
gaged in  a  systematic  and  continuing  boycott  of  Israel  and  of  Ameri- 
can domestic  concerns  engaged  in  trading  or  doing  business  with  or  in 
Israel. 

The  complaint  alleged  that  under  Morton,  the  Commerce  Depart- 
ment acted  to  hinder  the  implementation  of  the  Act's  policy  by  pro- 
moting business  between  the  Near  East  and  North  African  countries 
and  American  concerns  that  comply  with  their  boycott  policies  and 
practices  through  publications  encouraging  businessmen  not  now 
doing  business  with  those  countries  to  begin  doing  so,  and  offering 
the  services  of  the  Department  in  helping  them  start.  It  stated  that 
Morton  wrote  an  article  in  a  Department  publication  entitled  "Mideast 
Trade  and  the  Boycott,"  which  failed  to  mention  Section  3  of  the  Act, 
Further,  the  Department  issued  Export  Regulations  Section  369.1, 
which  states  that  it  is  the  policy  of  the  United  States  to  oppose  re- 
strictive boycotts  imposed  by  foreign  countries  against  any  country 
not  included  in  a  certain  group,  and  all  exporters  are  "encouraged  and 
requested  to  refuse  to  take  (but  are  not  legally  prohibited  from  tak- 
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ing)  any  action"  that  would  further  the  boycotts.  The  complaint  stated 
that  there  is  nothing  which  allows  the  executive  branch  of  the  Govern- 
ment to  advise  American  concerns  that  they  can  take  actions  directly 
contrary  to  the  national  policy  as  expressed  by  the  Congress,  that  the 
statement  is  an  erroneous  statement  of  law,  and  that  its  only  purpose 
can  be  to  invite  and  encourage  American  concerns  to  violate  the  anti- 
boycott  policy  of  the  United  States.  Finally,  plaintiffs  complained  that 
the  Department  violated  the  policy  (1)  by  circulating  notices  of  trade 
opportunities  or  tenders  from  Xear  East  and  Xorth  African  countries 
to  American  concerns  without  informing  them  that  these  countries 
participate  in  boycott  policies  and  practices  against  which  Section  3 
of  the  Act  is  specifically  aimed;  (2)  by  circulating  such  notices  and 
tenders  in  which  the  inviting  country  expressly  excludes  concerns  that 
are  (or  use  materials  manufactured  by  concerns  that  are)  officially 
boycotted  by  the  inviting  country;  (3)  by  circulating  such  notices  and 
tenders  without  stating  that  compliance  with  the  terms  violates  the 
Act;  and  (4)  by  circulating  such  notices  and  tenders  with  a  statement 
that  compliance  with  the  boycott  provision  is  contrary  to  American 
policy  but  is  not  illegal  or  legally  prohibited. 

The  complaint  alleged  that  under  Kleppe's  direction  or  approval, 
the  Department  of  Interior,  in  purchasing  materials  for  use  by  its 
Geological  Survey  Bureau  in  Xear  East  and  Xorth  African  countries 
required  the  American  vendors  to  submit  certification  that  neither 
the  steamship  on  which  the  material  was  to  be  sent  nor  the  company 
insuring  the  materials  were  on  the  boycott  list  of  the  country  involved. 

The  suit  asked  for  declaratory  and  injunctive  relief  to  prevent  de- 
fendants from  encouraging  trade  between  American  concerns  and  the 
Xear  East  and  Xorth  African  countries. 

On  March  10,  1976,  defendants  filed  a  motion  to  dismiss,  claiming 
that  plaintiffs  lacked  standing,  the  complaint  presented  a  nonjusti- 
ciable question,  and  the  action  was  moot,  since  the  President  and  De- 
partments of  Commerce  and  Interior  had  announced  policies  and  reg- 
ulations to  enforce  the  laws  against  discrimination  based  on  religious 
or  ethnic  origins  and  against  secondary  boycotts  based  upon  such 
discrimination. 

Plaintiffs  filed  their  opposition  to  the  motion  to  dismiss  on  June  2, 
alleging  that  they  did  have  standing,  as  they  were  injured  by  having 
the  effectiveness  of  their  votes  nullified  by  the  actions  of  the  Executive, 
and  because  they  have  responsibilities  to  legislate  with  respect  to  the 
subject  matter  of  the  Export  Administrations  Act.  They  also  argued 
that  once  Congress  has  enacted  legislation  setting  forth  specific  policy 
with  respect  to  foreign  commerce,  the  question  of  whether  the 
Executive  is  nullifying  this  policy  is  an  appropriate  subject  for 
judicial  review.  They  stated  that  it  was  not  they  who  were  attempting 
to  challenge  the  foreign  policy  of  the  United  States,  as  defendants 
claimed,  but  it  was  the  defendants  who  were  violating  the  foreign  pol- 
icy of  the  United  States  as  spelled  out  by  Congress.  They  argued  that 
the  Act  presents  a  ''clear  and  judiciable  manageable  standard  for  re- 
solving the  issue  in  this  case.''  Finally,  they  stated  that  the  controversy 
was  not  moot,  since  the  actions  of  the  President  and  the  Departments 
of  Commerce  and  Interior  cited  by  the  defendants  "are  either  wholly 
irrelevant  or  so  tentative  and  inadequate  as  to  bolster  the  thrust  of  this 
action  and  confirm  the  need  for  the  relief  sought.  Xone  of  them  is  suffi- 
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cient  to  moot  the  controversy  raised  by  the  complaint  herein."  [Plain- 
tiffs' "Points  and  Authorities  in  Opposition  to  Defendants'  Motion  to 
Dismiss,"  at  23.] 

Plaintiffs  filed  a  motion  on  June  8  to  substitute  Elliott  Richardson 
for  Rogers  C.  B.  Morton  as  Secretary  of  Commerce.  The  motion  was 
granted  on  June  18. 

On  November  2,  1976,  attorneys  for  both  plaintiffs  and  defend- 
ants filed  a  stipulation  for  dismissal  of  the  action  without  preju- 
dice. The  terms  and  conditions  of  the  stipulation  were : 

(1)  such  dismissal  is  without  prejudice  to  the  rights  of 
the  Plaintiffs  to  reinstate  this  Complaint  on  the  grounds 
further  stated  herein  and  without  prejudice  to  the  rights 
of  either  the  Plaintiffs  or  the  Defendants  with  respect  to 
the  merits  of  the  Complaint,  should  the  case  be  reinstated ; 
and  (2)  if  the  United  States  Congress  enacts  an  anti-boy- 
cott policy  substantially  similar  to  that  contained  in  the 
Export  Administration  Act,  50  App.  U.S.C.,  Sec.  2402(5), 
the  Plaintiffs  will  be  free  to  move  under  FRPC  Rule  60(b) 
for  reinstatement  of  their  complaint,  and  the  Defendants 
will  consent  to  a  grant  of  such  a  motion,  if  it  is  made. 
[Stipulation  Regarding  Dismissal  of  Complaint  Without 
Prejudice,  Drinan  v.  Richardson,  Civil  Action  No.  75-1916 
(D.D.C.1976).] 

Status. — U.S.  District  Judge  Oliver  Gasch  signed  an  order  on 
November  2,  1976,  dismissing  the  complaint,  without  prejudice, 
upon  the  terms  and  conditions  set  forth  in  the  stipulation. 

Simon  v.  United  States  Postal  Service 

Civil  Action  No.  76-322  (D.D.C.) 

Brief. — On  February  26, 1976,  U.S.  Representative  Paul  Simon  and 
50  other  Congressmen  and  Senators  filed  suit  against  the  U.S.  Postal 
Service  seeking  injunctive  and  declaratory  relief. 

The  complaint  alleges  that  the  Postal  Service  has  been  putting  into 
effect  a  program  which  will  cause  the  closing  of  small  post  offices  which 
are  operating  at  a  loss.  Such  a  program,  the  Representatives  and  Sen- 
ators argue,  is  a  violation* of  39  U.S.C.  §  101(b).  Additionally,  the 
complaint  alleges  that  the  closings  violate  the  statutory  requirement 
that  a  change  in  the  nature  of  postal  service  requires  an  advisory 
opinion  from  the  Postal  Rate  Commission  prior  to  its  bein?  put  into 
effect.  (39  U.S.C.  §  3661.)  Furthermore,  the  closings  are  alleged  to  be 
in  violation  of  Postal  Service  regulations  which  require  an  official 
recommendation  including  a  description  of  the  proposed  action  and  a 
90-day  waiting  period  between  the  time  an  action  is  proposed  and  its 
date  of  effectiveness. 

The  court  granted  a  temporary  restraining  order  and  on  March  3d 
heard  argument  on  the  plaintiffs'  request  for  a  preliminary  injunction. 

On  March  5th  the  court  granted  the  motion  for  a  preliminary  in- 
junction. While  the  court  rejected  the  argument  that  the  Postal  Service 
program  violated  the  statutory  provisions,  as  alleged,  it  found  that  the 
program  conceived  by  the  Postal  Service  did  violate  its  notice  and 
recommendation  requirements. 

In  its  order  the  court  enjoined  the  Postal  Service  from  closing  or 
consolidating  any  post  office  until  the  regulatory  requirements  are  met. 
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On  March  22  the  case  was  consolidated  with  National  Association 
of  Postmasters  of  the  United  States-  v.  Postal  Service,  Civil  Action 
No.  75-1954  (D.D.C.). 

On  April  2,  the  Postal  Service  filed  a  motion  to  dismiss  or  in  the 
alternative  for  summary  judgment. 

Status. — The  case  is  pending  before  the  U.S.  District  Court  for 
the  District  of  Columbia. 

Hutchinson  v.  Proxmire 

Civil  Action  No.  76-C257  (W.D.  Wis.) 

Brief. — On  April  18,  1975.  Senator  William  Proxmire.  Chairman 
of  the  Subcommittee  on  Housing  and  Urban  Development  and  Inde- 
pendent Agencies  of  the  Senate  Appropriations  Committee,  which  has 
jurisdiction  over  funds  for  the  National  Science  Foundation  (XSF) 
and  the  National  Aeronautics  and  Space  Administration  (NASA)  and 
the  Office  of  Naval  Research  (ONR),  made  a  statement  on  the  floor  of 
the  Senate  relating  to  certain  research  contracts  awarded  by  those 
agencies  to  Dr.  Ronald  R.  Hutchinson,  a  Michigan  research  scientist. 
Subsequently,  a  press  release  which  consisted  almost  entirely  of  quota- 
tions from  the  Senator's  floor  statement  was  issued  by  Senator  Prox- 
mire's  office.  At  about  the  same  time,  Morton  Schwartz,  an  aide  to  Sen- 
ator Proxmire,  allegedly  telephoned  various  Federal  agencies  in  an  at- 
tempt to  persuade  those  agencies  to  terminate  grants  or  contracts  for 
research  being  performed  by  Dr.  Hutchinson.  Seven  months  later.  Sen- 
ator Proxmire  appeared  on  a  nationally  syndicated  television  show. 
During  that  appearance  Senator  Proxmire  made  statements  regarding 
the  expenditure  of  Federal  funds  for  a  study  of  certain  aspects  of  the 
behavior  of  monkeys,  rats,  and  human  beings.  Dr.  Hutchinson  was  not 
mentioned  by  name  during  this  appearance. 

On  April  15.  1976,  Dr.  Hutchinson  filed  a  $6  million  slander  and 
libel  action  against  Senator  Proxmire  and  his  aide  alleging  that  they 
''maliciously  and  with  knowledge  of  the  consequences  of  their  conduct 
interfered  with  the  numerous  valid  contractual  relationships  that  the 
plaintiff  had  with  the  supporters  of  his  research."  Dr.  Hutchinson's 
complaint  seeks  relief  based  on  the  statements  made  in  the  press  re- 
lease, on  the  television  show,  and  by  Mr.  Schwartz  over  the  telephone 
to  the  various  Federal  agencies. 

The  defendants  filed  a  motion  with  the  court  on  June  10  to  have  the 
case  transferred  to  the  District  of  Columbia. 

On  June  11  the  court  issued  an  order  by  U.S.  District  Court  Judge 
Doyle  in  which  he  disqualified  himself  from  the  action. 

Senator  Proxmire  filed  a  motion  to  dismiss  or  alternatively  for 
summary  judgment  on  July  9.  In  it  he  claimed:  (1)  that  the  alleged 
misconduct  was  legitimate  legislative  activity  and,  accordingly,  abso- 
lutely privileged;  (2)  that  his  statements  and  inquiries  of  the  use  of 
public  funds  were  privileged;  and  (3)  that  there  is  no  factual  basis 
which  will  support  a  finding  for  the  plaintiff. 

The  case  was  transferred  to  the  Xorthern  District  of  Illinois, 
since  Judge  Doyle  was  the  only  judge  in  the  "Western  District  of 
Wisconsin.  The  case  was  still  docketed  in  the  Wisconsin  court,  how- 
ever, and  was  handled  as  if  it  were  there. 

Status.— On  December  23,  1976,  the  court  granted  defendants' 
motion  for  summary  judgment,  with  a  written  opinion  to  be 
issued  by  January  23, 1977. 
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Maremont  Corporation  v.  Rumsfeld 

Civil  Action  No.  76-0895  (D.D.C.) 

Brief. — Maremont  Corporation  and  the  entire  Maine  congressional 
delegation  filed  suit  against  the  current  and  immediate  past  Secre- 
taries of  Defense  and  the  current  Secretary  of  the  Army.  The  com- 
plaint sought  to  enjoin  the  current  officers  either  permanently  or  at 
least  until  such  time  as  the  Comptroller  General  had  reached  a  deci- 
sion as  to  complaints  filed  by  Maremont  with  the  GAO,  from  award- 
ing a  contract  to  a  Belgian  company  for  the  production  of  a  tank 
machinegun. 

The  congressional  plaintiffs  asserted  standing  "on  their  own  behalf 
as  Members  of  the  United  States  Congress  and  on  behalf  of  those 
citizens  of  the  State  of  Maine  adversely  affected  *  *  *"  by  the  action 
of  the  officials  of  the  Department  of  Defense. 

The  complaint  alleged  that  the  Defense  Department's  decision  to 
contract  with  the  Belgian  firm  for  the  purchase  of  18,191  machine- 
guns  at  a  cost  of  $1,517  each  as  opposed  to  $707  for  equivalent 
Maremont-made  weapons  was  violative  of  41  U.S.C.  §  10a  et  seq.,  the 
"Buy  American  Act,"  §  723  of  the  1976  Department  of  Defense  Ap- 
propriation Act,  P.L.  94-212,  the  military  procurement  statutes  of 
the  United  States,  including  10  U.S.C.  §  2304,  the  Armed  Services 
Procurement  Regulations,  and  the  Fifth  Amendment  to  the  United 
States  Constitution. 

The  complaint  was  filed  on  May  19, 1976.  At  the  same  time  plaintiffs 
filed  a  motion  for  a  preliminary  injunction  to  prevent  defendants  from 
entering  into  a  contract  with  the  Belgian  company  until  at  least  after 
GAO  had  issued  a  report  on  its  findings.  A  hearing  on  that  motion 
was  held  on  July  1, 1976. 

On  July  2,  1976,  Judge  June  L.  Green  of  the  U.S.  District  Court 
for  the  District  of  Columbia  issued  a  memorandum  order.  Noting  that 
defendants  had  violated  their  own  regulations  regarding  procurement, 
and  that  GAO  had  stated  that  it  could  reach  a  decision  within  25  days, 
the  court  granted  the  motion  for  a  preliminary  injunction  and  enjoined 
defendants  from  issuing  the  contract  for  production  and/ or  purchase 
of  the  Belgian  machineguns  until  5  days  after  GAO  issued  its  ruling 
on  Maremont 's  bid  protest. 

On  August  20,  1976,  the  Comptroller  General  of  the  United 
States  issued  its  Report  B-156500(s)  entitled  "Selection  of  a 
Machine  Gun  For  Armored  Vehicles/'  and  a  Decision  B-186276 
"Matter  of  Maremont  Corporation,  August  20, 1976,"  which  found 
the  Belgian  weapon  to  be  superior  in  several  respects  to  the 
Maremont  weapon,  and  the  selection  of  the  former  by  the  Army 
to  be  in  accord  with  law. 

Status. — On  September  21,  1976,  the  case  was  dismissed  with 
prejudice  by  agreement  of  all  counsel. 

Pressler  v.  Simon 

Civil  Action  No.  76-0782  (D.D.C.) 

Brief. — On  May  7,  1976,  Representative  Larry  Pressler  filed  suit 
in  the  district  court  for  the  District  of  Columbia  challenging  the 
constitutionality  of  "automatic  annual"  pay  raises  for  Members  of 
Congress. 
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The  complaint,  accompanied  by  an  application  for  a  three-judge 
district  court,  seeks  a  declaratory  judgment  that  the  Federal  Salary 
Act  of  1967  and  the  Executive  Salary  Cost-of -Living  Adjustment  Act. 
which  set  forth  procedures  for  establishing  new  rates  of  compensation 
for  Members  of  Congress,  are  unconstitutional.  The  complaint  also 
seeks  to  enjoin  executive  officers,  the  Sergeant  at  Arms  of  the  House, 
and  the  Secretary  of  the  Senate  "from  requisitioning,  authorizing  pay- 
ment of  or  disbursing  increases  in  congressional  salaries  effected  pur- 
suant to  the  [acts]." 

The  1967  Act  established  a  Commission  on  Executive.  Legislative 
and  Judicial  salaries  which  recommends  to  the  President,  at  4-year 
intervals,  rates  of  pay  for  Senators,  Representatives.  Federal  judges, 
cabinet  officers,  and  certain  other  officials  in  the  three  branches  of  gov- 
ernment. Based  on  the  Commission's  recommendation,  the  President 
submits,  in  his  next  proposed  budget,  his  own  recommendations  for 
governmental  salaries.  The  President's  recommendation  becomes  effec- 
tive 30  days  after  his  proposals  have  been  transmitted  to  the  Congress 
unless  either  at  least  one  House  has  passed  a  resolution  disapproving 
of  all  or  part  of  the  recommendations  or  other  rates  have  been  enacted. 
Congressman  Pressler  contends  that  the  procedure,  insofar  as  it 
provides  a  mechanism  for  adjusting  salaries  of  Members  of  Congress, 
violates  Article  I  §  1  of  the  Constitution  which  provides  that  u[a]ll 
Legislative  Power  herein  granted  shall  be  vested  in  a  Congress  of  the 
United  States'',  and  Article  I  §  6  cl.  1  which  provides  "[t]he  Sena- 
tors and  Representatives  shall  receive  a  Compensation  for  their 
services,  to  be  ascertained  by  Law  and  paid  out  of  the  Treasury  of 
the  United  States." 

Congressman  Pressler  further  contends  that  the  Executive  Salary  - 
Cost-of -Living  Adjustment  Act  of  1975  which  provides  for  an  auto- 
matic annual  cost-of-living  adjustment  in  the  salaries  of  certain 
governmental  officers,  including  Members  of  Congress,  is  unconstitu- 
tional. The  Act  states  that  the  annual  rate  of  pay  for  Members  of 
Congress  is  to  be  the  rate  established  pursuant  to  the  provisions  of 
the  1967  Act.  Congressman  Pressler  asserts  that  insofar  as  the  Act 
establishes  procedures  for  the  establishment  of  salaries  for  Members 
of  Congress,  it  also  violates  Article  I  §  1  and  Article  I  §  6  cl.  1  of  the 
Constitution. 

Congressman  Pressler  had  initiated  the  action  in  his  capacity  as 
a  citizen,  as  a  taxpayer  and  as  a  Member  of  Congress. 

Defendants  argued  that  the  complaint  did  not  meet  the  "case  or 
controversy"  jurisdictional  requirement  of  Article  III  of  the  Con- 
stitution for  the  reason  that  the  issues  presented  raised  a  non- 
justiciable "political  question."  Defendants  also  argued  that  Con- 
gressman Pressler  did  not  have  "standing"  i.e.,  was  not  a  proper 
party  to  raise  these  issues  in  that  he  failed  to  demonstrate  any 
particular  injury  to  himself  that  would  qualify  him  to  bring 
this  action  any  more  than  any  other  citizen  with  a  general  interest 
in  the  subject  matter. 

On  July  20, 1976,  the  court  dismissed  the  complaint  without  prej- 
udice for  want  of  prosecution.  On  July  23, 1976,  the  court  granted 
plaintiff's  motion  for  reconsideration  and  vacated  its  Order  of 
July  20,  1976.  On  September  21,  1976,  Representative  James  M. 
Jeffords  was  denied  permission  to  intervene  as  a  party  plaintiff 
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but  was  granted  leave  to  file  an  amicus  brief  in  support  of  the 
plaintiff's  position. 

Also  on  September  21,  1976,  the  issues  were  argued  before  th( 
court  on  cross-motions  for  summary  judgment,  and  defendants' 
motion  to  dismiss. 

On  October  12,  1976,  the  court  handed  down  a  memorandum 
opinion  denying  plaintiff's  motion  for  summary  judgment  and 
dismissing  the  complaint.  As  to  the  challenge  to  Representative 
Pressler's  standing,  the  court  said : 

A  Congressman  has  standing  to  sue  by  reason  of  his 
office  where  Executive  action  has  impaired  the  efficacy  of 
his  vote,  Kennedy  v.  Sampson,  511  F.2d  430,  436  (D.C.  Cir. 
1974) ;  cf.  Coleman  v.  Miller,  307  U.S.  433  (1939),  or  certain 
other  congressional  duties.  Mitchell  v.  Laird,  488  F.2d  611 
(D.C.  Cir.  1973).  The  resulting  injury  under  such  circum- 
stances is  said  to  create  a  personal  stake  in  the  outcome 
sufficient  to  assure  that  a  suit  by  a  Congressman  affected 
would  be  in  a  proper  adversary  context.  Kennedy  v. 
Sampson,  supra;  see  Baker  v.  Carr,  369  U.S.  186  (1962). 
Congressman  Pressler  alleges  not  that  the  efficacy  of  his 
legislative  vote  was  impaired  by  the  Executive,  but  rather 
that  his  vote  was  impaired  by  the  failure  of  other  Mem- 
bers of  Congress  to  assume  an  affirmative  responsibility 
specifically  placed  on  them  by  language  of  the  Consti- 
tution. While  it  is  clear  that  legislators  have  no  special 
right  to  invoke  court  consideration  of  the  validity  of  a 
statute  passed  over  an  objecting  vote,  Korioth  v.  Briscoe, 
523  F.2d  1271  (5th  Cir.  1975),  where,  as  here,  a  member  of 
Congress  alleges  he  is  prevented  from  voting  to  perform 
a  specific  legislative  duty  expressly  mandated  by  the  Con- 
stitution, the  suit  may  be  cognizable  by  the  courts  so  long 
as  there  is  no  attempt  being  made  to  interfere  with  the 
internal  workings  of  the  Congress. 

Mr.  Pressler's  suit  meets  this  requirement,  but  he  must 
also  show  that  he.  has  been,  or  will  be,  injured  before 
standing  is  recognized.  Warth  v.  Seldin,  422  U.S.  490 
(1975).  Plaintiff's  theory  of  injury  is  somewhat  unclear, 
but  sufficient  facts  have  been  alleged  at  this  stage  to  sup- 
port his  claim  of  injury  in  fact.  Under  the  Salary  Act 
and  the  Adjustment  Act  the  status  quo  as  to  congressional 
salaries  may  be  altered  without  affirmative  action  by  both 
Houses  of  Congress.  While  salaries  may  be  changed  in  the 
traditional  fashion,  the  availability  of  the  procedures  cre- 
ated by  the  statutes  under  attack  make  the  vote  of  any 
single  affected  Congressman  somewhat  less  efficacious. 

In  1969,  congressional  salaries  were  raised  by  the  new 
process  for  the  first  time.  But  Mr.  Pressler  was  not  yet  a 
Member  of  Congress  and  cannot  claim  his  vote  was  im- 
paired. In  1975,  a  proposed  salary  increase  was  vetoed  by 
a  Senate  Resolution.  The  status  quo  was  unaltered  and 
we  can  see  no  injury  to  Mr.  Pressler,  though  he  was  then 
a  Congressman.  While  the  next  Commission  should  re- 
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port  to  the  President  shortly,  any  injury  from  this  action 
is  far  too  speculative  to  support  standing. 

However,  in  October,  1975,  congressional  salaries,  in- 
cluding Mr.  Pressler's,  were  raised  under  the  Adjust- 
ment Act.  This  change  was  effected  without  action  by 
the  House  and  Senate.  This  circumvention  of  the  tradi- 
tional legislative  process  impaired  the  efficacy  of  Mr. 
Pressler's  vote.  He  has,  therefore,  standing  to  challenge 
the  Adjustment  Act.  But  that  Act  increases,  on  a  per- 
centage basis,  the  compensation  as  determined  by  Salary 
Act  procedures.  For  this  reason,  Congressman  Pressler 
has  standing  to  challenge  both  pieces  of  legislation.  Ac- 
cordingly, standing  will  be  afforded  under  the  unique  cir- 
cumstances of  this  particular  case.  [Pressler  v.  Simon, 
Civil  Action  No.  76-0782  (D.D.C.,  October  12,  1976); 
Slip  Opinion  at  3 ;  this  report  at  287-289.] 

As  for  the  merits  of  Congressman  Pressler's  argument  that  the 
phrase  "to  be  ascertained  by  law"  constitutes  an  explicit  manda- 
tory requirement  that  whenever  the  compensation  of  Members  of 
Congress  is  redetermined  it  must  be  fixed  at  that  time  by  a  law 
which  is  debated  and  passed  like  any  other  law,  and  that  Congress 
cannot  in  effect  delegate  that  responsibility,  the  court  considered 
this  argument  to  be  directed  at  a  matter  of  form  rather  than  sub- 
stance, and  pointed  out  that  initially  Congress  did  legislate,  Mem- 
bers of  Congress  do  serve  on  the  Commission  which  recommends 
pay  levels,  and  the  delegation  of  authority  is  hardly  absolute, 
since  Congress  explicitly  reserved  the  right  to  enact  legislation 
regardless  of  any  recommendation  it  may  receive  from  the 
President. 

The  court  observed  that  "Congress  continues  to  be  responsible  to 
the  public  for  the  level  of  pay  its  members  receive.  There  is  no 
concealment;  indeed  publication  of  the  suggested  rate  of  pay 
occurs  in  advance  of  the  pay  level  taking  effect.  Moreover,  with 
the  growing  complexity  of  all  governmental  functions  a  reason- 
able effort  to  coordinate  congressional  pay  with  pay  in  the  execu- 
tive and  judicial  branches  was  certainly  not  intended  to  be  fore- 
closed by  the  ascertainment  phrase.  Congress  must  always  ac- 
count to  the  people  for  what  it  pays  itself,  but  the  Founding 
Fathers  did  not  contemplate  the  inflexibility  and  rigidity  which 
plaintiffs  seeks."  [Slip  Opinion  at  7;  this  report  at  291.] 

The  court  held  that  "The  Salary  Act  and  the  Adjustment  Act 
fix  congressional  compensation  by  law  and  these  statutes  are 
not  prohibited  by  Article  I,  Section  6.  Neither  of  these  acts  insofar 
as  they  govern  ascertainment  of  congressional  compensation 
contravene  the  Constitution.  Accordingly,  plaintiff's  motion  for 
summary  judgment  is  denied  and  the  complaint  is  dismissed." 
[Slip  Opinion  at  8 ;  this  report  at  291.] 

Status.— On  October  22.  1976,  the  plaintiffs  filed  a  notice  of  ap- 
peal to  the  United  States  Supreme  Court. 

The  full  text  of  the  district  court's  memorandum  opinion  and 
order  is  printed  in  the  "Decisions"  section  of  this  report  at  285. 
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Reuss  v.  Balles 

Civil  Action  No.  76-1142  (D.D.C.) 

Brief. — Representative  Henry  Reuss  brought  this  action  (in  a  com- 
plaint filed  on  June  21,  1976,  and  in  an  amended  complaint  filed  on 
July  7)  against  the  individual  members  of  the  Federal  Open  Market 
Committee  (FOMC)  who  are  not  members  of  the  Board  of  Governors 
of  the  Federal  Reserve  System  and  against  the  12  Federal  Reserve 
Banks. 

The  individual  defendants  are  all  presidents  or  first  vice  presidents 
of  the  Federal  Reserve  Banks,  each  of  whom  was  appointed  as  an 
officer  by  his  Bank's  board  of  directors,  with  approval  of  the  Board 
of  Governors  of  the  Federal  Reserve  Svstem.  Under  §  12A(a)  of 
the  Federal  Reserve  Act  (12  U.S.C.  §  263(a) ),  the  FOMC  consists  of 
the  seven  members  of  the  Board  of  Governors  of  the  Federal  Reserve 
System,  plus  five  others  (and  their  alternates)  selected  by  the  boards 
of  directors  of  the  Federal  Reserve  Banks  who  must  be  either  presi- 
dents or  first  vice  presidents  of  said  Banks.  Each  board  of  directors  of 
a  Bank  consists  of  nine  members,  three  of  whom  are  chosen  by  the 
Board  of  Governors  of  the  Federal  Reserve  System  and  six  of  whom 
are  chosen  by  the  commercial  banks  who  are  the  stockholders  of  said 
Bank. 

Representative  Reuss  states  that  he  is  "a  Member  of  the  House  of 
Representatives  and  is  Chairman  of  the  Committee  on  Banking,  Cur- 
rency and  Housing,  which,  pursuant  to  Rule  X.l(d)  of  the  Rules  of 
the  House  of  Representatives,  has  jurisdiction  of  legislative  matters 
relating,  inter  a7ia,  to  banks  and  banking,  Federal  monetary  policy, 
money  and  credit,  valuation  and  revaluation  of  the  dollar,  and  inter- 
national finance.  The  plaintiff  is  also  Chairman  of  the  Subcommittee 
on  International  Economics  of  the  Joint  Economic  Committee  estab- 
lished by  the  Employment  Act  of  1946  (15  U.S.C,  Chapter  21)."  He 
also  states  that  he  is  the  owner  of  certain  marketable  bonds  whose  ag- 
gregate cost,  aggregate  marketable  value,  and  aggregate  face  value  are 
in  excess  of  $20,000.  The  complaint  states  that  the  FOMC  makes 
decisions  to  buy  or  sell  United  States  Government  securities  and  the 
currencies  of  foreign  governments,  which  decisions  are  then  carried 
out  by  the  Federal  Reserve  Banks,  and  that  these  purchases  or  sales 
have  a  substantial  effect  on  the  value  of  foreign  currencies  relative  to 
the  currency  of  the  United  States,  and  upon  domestic  bank  reserves, 
bank  credit,  money  supply,  interest  rates,  overall  credit  conditions, 
economic  activity,  jobs,  and  prices.  It  states  that  the  five  defendant 
members  of  the  FOMC  have  the  same  vote  as  the  seven  who  are 
members  of  the  Board  of  Governors  of  the  Federal  Reserve  System, 
and  that  they  exercise  substantial  power  in  the  formulation  of  the 
decisions  on  open  market  policy. 

Representative  Reuss  alleges  that  the  method  of  selection  of  the 
five  defendant  members  and  their  alternates  violates  Article  II,  Sec- 
tion 2  of  the  Constitution  because  they  have  not  been  appointed  officers 
of  the  United  States  in  accordance  with  the  procedures  outlined 
therein.  He  alleges  that  by  voting  on  the  FOMC  they  create  for  them- 
selves de  facto  offices  of  the  United  States,  thereby  diminishing  or 
usurping  his  legislative  functions,  both  as  a  Member  of  the  House  and 
as  Chairman  of  its  Committee  on  Banking,  Currency  and  Housing. 
He  alleges  he  is  affected  in  participating  in  the  exercise  of  the  follow- 
ing powers  of  Congress : 
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(a)  Regulating  the  value  of  money  and  foreign  exchange 
under  Article  I.  Section  S.  clause  5  of  the  Constitution. 

(b)  Providing  for  offices  under  the  United  States  not 
otherwise  provided  for  by  the  Constitution:  and  establishing 
the  qualifications  therefor,  prescribing  the  duties  and  com- 
pensation thereof,  and  providing-  for  the  terms  of  office  and 
grounds  for  removal. 

(c)  Regulating  interstate  and  foreign  commerce. 

(d)  Borrowing  money  on  the  credit  of  the  United  States. 

(e)  Participating  in  the  process  of  selection  of  officers  of 
the  United  States  as  provided  in  Article  II,  Section  2,  of  the 
Constitution  through  negotiation  with  representatives  of  the 
Senate  on  issues  and  nominees  in  the  context  of  the  overall 
functioning  of  the  legislative  process  in  the  Congress  of  the 
United  States. 

He  also  alleges  that  the  individual  defendants  can  substantially  and 
adversely  affect  the  value  of  this  property,  thereby  depriving  him  of 
property  without  due  process,  by  increasing  or  decreasing  interest 
rates  on  government  securities  and  by  affecting  the  availability  of 
money.  The  complaint  asserts  that  in  carrying  out  the  orders  of  the 
FOMC,  which  are  made  by  the  allegedly  unconstitutional  participa- 
tion of  the  defendant  individuals,  the  defendant  banks  regulate  the 
value  of  money  and  of  foreign  currency,  thereby  interfering  with 
plaintiff's  legislative  functions  under  Article  I,  Section  8.  clause  5,  and 
that  these  actions  may  also  deprive  him  of  property  to  the  extent  of 
more  than  $10,000  without  due  process  of  law. 

The  suit  asks  that  the  defendant  individuals  and  their  successors 
be  permanently  enioined  from  serving  as  members  or  alternate  mem- 
bers of  the  FOMC,  that  defendant  banks  be  permanently  enjoined 
from  complying  with  any  FOMC  decisions  made  while  any  of  these 
individuals  sit  as  members  of  it,  and  that  the  court  render  a  judg- 
ment declaring  void  for  repugnance  to  Article  II.  Section  2.  clause  2 
of  the  Constitution,  such  parts  of  section  12A(a)  of  the  Federal  Re- 
serve Act  as  provide  for  the  selection  of  members  and  alternates  of  the 
FOMC  by  the  boards  of  directors  of  the  Federal  Reserve  Banks. 

Representative  Reuss  also  made  application  for  a  three-judge  court 
to  hear  the  case  pursuant  to  28  U.S.C.  g  2282  on  June  21. 19^6. 

Defendants  filed  an  opposition  to  the  convening  of  a  three-judge 
court  and  a  motion  to  dismiss  on  July  30.  The  motion  to  dismiss  argues 
that  plaintiff  lacks  standing  to  sue,  both  as  a  Member  of  the  House  of 
Representatives  and  as  an  individual  owner  of  securities. 

They  also  filed  an  opposition  to  the  convening  of  a  three-judge 
court. 

Plaintiff  filed  a  motion  on  October  1  to  amend  the  complaint  to 
join  the  FOMC  as  a  party  defendant. 

Oral  argument  on  all  motions  was  held  on  November  30,  1976. 

In  a  memorandum  opinion  issued  December  22,  1976,  U.S.  Dis- 
trict Judge  Barrington  D.  Parker  granted  defendants'  motion  to 
discuss  the  complaint.  The  court  held  that  Representative  Reuss 
lacked  standing,  both  as  a  Congressman  and  as  a  bondholder,  to 
bring  the  suit. 

Each  of  the  plaintiff's  allegations  of  injury  was  considered  by 
the  court.  As  a  Congressman,  he  first  alleged  injury  in  that  the 
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Reserve  Bank  representatives  were  not  properly  designated  as 
inferior  officers  and  they  therefore  escaped  the  reach  of  the  im- 
peachment power.  The  court  stated  that  since  there  was  no  spe- 
cific allegation  of  wrongdoing,  the  claim  was  "remote,  conjectural 
and  insufficient."  [Reuss  v.  Balles,  Civil  Action  No.  76-1142 
(D.D.C.  1976);  Slip  Opinion  at  12.]  His  argument  that  because 
these  Reserve  Bank  members  are  not  inferior  officers  of  the  United 
States  that  any  delegation  of  congressional  authority  to  them  is 
improper  and  thereby  injures  him  was  also  without  merit.  The 
majority  of  the  FOMC  are  clearly  officers  of  the  United  States, 
and  the  other  members  had  to  be  approved  by  the  Board  of  Gov- 
ernors of  the  Federal  Reserve,  so  it  could  not  be  argued  that  the 
FOMC  was  a  private  agency  and  the  delegation  of  authority  was 
improper.  He  also  failed  to  show  injury  in  fact  in  his  assertion 
that  he  was  harmed  in  his  power  to  affect  the  confirmation  proc- 
ess through  negotiation  with  Members  of  the  Senate,  since  it  is 
the  Senate,  and  not  the  House  of  Representatives,  which  confirms 
Presidential  appointments  made  pursuant  to  the  Appointments 
Clause. 

Finally,  service  on  the  FOMC  by  the  Reserve  Bank  members  in 
no  way  affected  his  ability  to  perform  his  legislative  duties  be- 
cause he  could  introduce  legislation  at  any  time  to  overrule  the 
policies  or  the  regulations  of  the  FOMC.  As  to  plaintiff's  standing 
as  a  bondholder,  the  court  stated  that  "[a]t  best  the  plaintiff's 
contentions  are  generalized  concerns  of  the  public,  and  therefore 
the  alleged  injury  is  abstract  and  speculative."  [Slip  Opinion  at 
14-15.] 

Statics. — Plaintiff  filed  a  notice  of  appeal  on  December  23,  1976. 

The  full  text  of  the  memorandum  opinion  is  printed  in  the  "Deci- 
sions" section  of  this  report  at  — . 

United  States  ex  rel.  Hollander  v.  Clay 

Civil  Action  No.  76-493  (D.D.C.) 

Brief. — This  suit  was  filed  by  a  private  citizen  pursuant  to  31  U.S.C. 
§§  231-232,  which  allow  private  citizens  to  bring  suits  in  the  name  of 
the  United  States  against  anyone  making  a  false  claim  against  the 
United  States.  The  plaintiff  is  required  to  notify  the  Justice  Depart- 
ment, which  has  60  days  after  receiving  the  notice  to  take  over  as 
plaintiff.  If  the  Justice  Department  takes  over  the  case,  the  private 
citizen  may  be  awarded  up  to  one-tenth  of  the  amount  recovered  for 
bringing  facts  and  evidence  to  the  attention  of  the  government ;  if  he 
must  prosecute  the  case  alone,  he  may  be  awarded  up  to  one-fourth 
of  the  amount  recovered  for  his  services. 

The  action,  filed  on  March  26,  1976,  alleged  that  Representative 
William  Clay  had,  during  the  6  years  prior  to  the  filing  of  the  suit, 
made  numerous  claims,  which  Representative  Clay  knew  to  be  false, 
upon  the  Finance  Officer  in  the  Office  of  the  Clerk  of  the  House  of 
Representatives  for  $212.80  each  as  reimbursement  for  the  cost  of  a 
round  trip  by  automobile  from  Washington,  D.C.,  to  Representative 
Clay's  home  in  St.  Louis.  Mo.,  for  trips  not  actually  made.  It  asked, 
pursuant  to  31  U.S.C.  §  232,  that  Representative  Clay  pay  double  the 
amount  claimed,  plus  $2,000  for  each  claim  falsely  filed. 

On  June  4,  1976,  the  Justice  Department  took  control  of  the 
litigation. 
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The  Justice  Department  then  filed  an  amended  complaint  on  June 
18.  The  amended  complaint  alleged  that  since  he  assumed  office  in 
1969,  Congressman  Clay  had  submitted  vouchers  for,  and  received 
payment  for,  at  least  21  trips  to  his  State  congressional  district  which 
he  did  not  and  could  not  have  taken,  inasmuch  as  he  was  officially 
recorded  as  travelling  to  other  destinations  for  which  he  received  re- 
imbursement from  the  Finance  Office,  or  else  he  was  officially  recorded 
as  having  voted  in  the  House  of  Representatives  during  the  time  of  the 
purported  travel.  It  also  stated  that  he  submitted  vouchers  that  rep- 
resented that  he  travelled  by  private  automobile  and  claimed  reim- 
bursement on  that  basis,  when  the  trips  were  actually  made  by  common 
carrier,  thus  entitling  him  to  a  lesser  reimbursement  than  he  received 
for  the  claimed  trips  by  private  automobile.  The  complaint  asked  for 
such  damages  as  may  be  established  at  trial,  which  are  subject  to 
doubling,  and  such  statutory  forefeitures  as  the  court  might  allow,  to- 
gether with  interest  at  the  maximum  allowable  rate.  The  complaint 
alleged  as  a  second  cause  of  action  that  Representative  Clay,  as  a 
Member  of  Congress,  holds  a  public  trust  and  owed  a  duty  of  account- 
ability for  public  moneys  entrusted  to  his  use  and  paid  for  his  benefit 
in  and  of  his  performance  of  his  official  and  representative  responsibil- 
ities, and  that  because  of  the  false  claims  he  had  unjustly  enriched 
himself  at  the  expense  of  the  United  States.  For  this  cause  of  action 
the  Government  sought  damages  equal  to  the  amount  of  unjust  en- 
richment plus  the  maximum  interest  allowable.  Finally,  the  complaint 
asserted  as  a  third  cause  of  action  that  the  United  States  had  paid 
moneys  to  Representative  Clay  under  a  mistake  of  fact,  that  being  that 
it  believed  the  moneys  were  being  paid  for  trips  made  at  the  applicable 
House  standard,  when  in  fact  he  was  overpaid  and  reimbursed  for 
trips  not  actually  taken.  The  suit  asked  for  judgment  in  the  amount 
paid  by  mistake  of  fact  and  maximum  interest. 

On  July  7,  the  plaintiff  filed  a  motion  for  an  order  directing  the 
issuance  of  a  subpoena  for  the  attendance  of  witnesses  and  production 
of  documents  to  Edmund  L.  Henshaw,  the  Clerk  of  the  House  of 
Representatives. 

Representative  Clay  filed  a  motion  to  dismiss  for  lack  of  jurisdic- 
tion on  July  8.  The  motion  stated  that  under  the  Speech  or  Debate 
clause.  Members  are  not  only  given  a  defense  on  the  merits,  but 
are  protected  from  litigation  itself,  and  that  its  protection  extends 
to  all  acts  generally  done  in  a  session  by  a  Member  in  relation  to  the 
business  before  the  House.  Since  the  submission  of  a  travel  voucher 
to  his  district  is  an  action  generally  done  by  a  Member  in  the  course 
of  his  legislative  duties,  this  action  is  protected  by  the  Speech  or  Debate 
clause.  The  Member  represents  his  constituency,  and  must  travel  to  it 
to  ascertain  the  needs  and  wishes  of  his  constituents.  This  is  part  of  his 
job  as  a  legislator,  and  thus  it  is  protected.  The  motion  said  that  the 
court  also  lacked  jurisdiction  because  Article  I,  Section  5,  clause  2  gives 
each  House  the  right  to  punish  its  own  Members,  and  thus  entertain- 
ment by  the  court  of  this  action  would  violate  that  clause.  It  also  al- 
leged that  this  is  a  "political  question"  which  cannot  be  entertained  by 
the  courts,  because  under  Powell  v.  McCormack,  395  U.S.  486  (1969) ,  if 
there  is  a  "textually  demonstrable  commitment"  to  Congress  of  the 
power  to  take  action,  the  case  is  not  justiciable.  The  motion  argued  that 
such  a  "commitment"  is  present  here. 

Finally,  the  motion  asserted  a  statutory  prohibition,  in  that  in 
United  States  v.  Brewster,  480  U.S.  501  (1972) ,  which  upheld  a  former 
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U.S.  Senator's  conviction  on  accepting  a  bribe  for  casting  a  vote,  the 
Supreme  Court  had  said  : 

If  we  underestimate  the  potential  for  harassment,  the 
Congress,  of  course,  is  free  to  exempt  its  Members  from  the 
ambit  of  federal  bribery  laws,  but  it  has  deliberately  al- 
lowed the  instant  statute  to  remain  on  the  books  for  over  a 
century.  [408  U.S.  at  524.] 

Congressman  Clay  asserted  that  such  an  exemption  exists  in  his  case. 
2U.S.C.  §95  reads: 

95.  Payments  from  contingent  fund  of  House  of  Repre- 
sentatives— No  payment  shall  be  made  from  the  contingent 
fund  of  the  House  of  Representatives  unless  sanctioned  by 
the  Committee  on  Accounts  of  the  House  of  Representatives 
[Committee  on  House  Administration].  Payments  from  the 
contingent  fund  made  upon  vouchers  approved  by  said  com- 
mittee shall  be  deemed,  held,  and  taken,  and  are  hereby  de- 
clared to  be  conclusive  upon  all  the  departments  and  officers 
of  the  Government.  No  payment  shall  be  made  from  said  con- 
tingent fund  as  additional  salary  or  compensation  to  any  of- 
ficer or  employee  of  the  House  of  Representatives. 

The  provision  was  enacted  into  law  in  1888  and  re-enacted  as  re- 
cently as  1974. 

Representative  Clay  filed  a  motion  opposing  the  issuance  of  a 
subpoena  on  August  2,  arguing  that  the  subpoena,  should  be  stayed 
pending  the  completion  of  a  criminal  investigation  against  him  and 
that  the  statute  of  limitations  on  the  False  Claims  Act  precluded  a  sub- 
poena of  documents  relating  to  trips  he  took  more  than  6  years  prior  to 
the  initiation  of  the  suit. 

Argument  on  all  pending  motions  was  held  on  September  16, 
1976.  On  September  30, 1976,  U.S.  District  Judge  Thomas  J.  Flan- 
nery  issued  a  Memorandum  Opinion  and  Order  denying  Repre- 
sentative Clay's  motion  to  dismiss.  With  regard  to  the  Speech  or 
Debate  clause  immunity,  the  court  quoted  United  States  v.  Brew- 
ster, 408  U.S.  501,  512  (1972),  that  a  number  of  activities  performed 
by  legislators  are  not  protected  by  the  Speech  or  Debate  clause, 
such  as  "preparing  so-called  'newsletters'  to  constituents.  *  *  * 
Although  these  are  entirely  legitimate  activities,  they  are  political 
in  nature  rather  than  legislatve.  *      *" 

This  passage  makes  clear  that  contact  with  constituents 
is  not  the  type  of  activity  designed  to  fall  under  the 
Speech  or  Debate  Clause's  protection. 

In  the  instant  case,  it  is  clear  that  the  constituent  com- 
munication aspect  of  the  travel  vouchers  does  not  con- 
stitute the  type  of  legislative  activity  defined  by  the  cases 
to  be  within  the  Clause.  Moreover  this  case  does  not 
directly  involve  defendant's  communication  with  his  con- 
stituents, but  rather  merely  the  allegedly  false  filing  of 
travel  vouchers.  Defendant  alternatively  argues  that  the 
act  of  being  paid,  whether  as  salary  or  as  reimbursement 
for  travel  expenses,  represents  a  fundamental  part  of  the 
job  of  a  legislator  and  is  thus  protected.  The  court  finds 
this  contention  similarly  unpersuasive  because  of  the 
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pay  function's  dubious  connection  with  the  deliberative 
and  communicative  processes  that  make  up  protected 
legislative  activities.  [United  States  ex.  rel.  Hollander  v. 
Clay,  Civil  Action  No.  76-0493,  (D.D.C.  1976);  Slip 
Opinion  at  4;  this  report  at  294-295.  | 

As  to  the  argument  that  the  constitutionally  prescribed  power 
of  Congress  to  determine  its  rules  of  proceedings,  punish  Mem- 
bers for  disorderly  behavior,  and  expel  a  Member  was  exclusive, 
plenary,  and  nonreviewable,  the  court  said  that  Powell  v.  McCor- 
mack  did  not  support  this  contention;  in  fact,  said  the  court,  the 
Supreme  Court  in  that  case  expressly  reserved  the  issue  of  what 
limits  may  exist  to  Congress  power  to  expel  or  otherwise  punish 
a  Member  of  Congress.  The  opinion  stated  that  even  more  signif- 
icantly, the  defendant  had  misconstrued  the  scope  of  the  punish- 
ment or  expulsion  clause,  since  the  present  suit  sought  neither 
to  expel  nor  punish,  but  was  rather  in  the  nature  of  a  civil 
remedial  action.  The  Justice  Department  could  not  be  said  to 
have  invaded  Congress  prerogative  to  punish  or  expel — Congress 
retained  that  option  in  this  case  unaffected  by  the  defendant's 
potential  civil  liability.  The  Court  then  cited  United  States  v. 
Bramblett,  348  U.S.  503  (1955),  to  show  that  Members  of  Congress 
were  within  the  scope  of  the  False  Claims  Act. 

The  "political  question  doctrine"  defense  was  next  discussed 
and  was  rejected,  the  court  finding  no  textually  demonstrable 
commitment  to  the  House  of  adjudicatory  power  to  determine  the 
defendant's  civil  liability. 

Finally,  the  court  rejected  the  contention  that  2  U.S.C.  §95 
was  a  statutory  bar  to  the  present  action  because  that  section 
states  all  payments  made  by  the  [House  Administration]  com- 
mittee are  deemed  conclusive.  Reviewing  the  legislative  history 
of  the  statute,  the  court  ruled  that  payments  authorized  by  the 
committee  were  to  be  "conclusive"  only  so  far  as  the  Treasury 
Department  was  concerned — i.e.  Treasury  was  not  to  audit  or 
question  House  expenditures.  The  approval  would  not  be  con- 
clusive as  to  an  investigation  by  the  Justice  Department,  however, 
as  here,  nor  even  as  to  the  Treasury  where  such  payment  was 
prohibited  by  law. 

Having  rejected  all  four  of  Congressman  Clay's  grounds  for 
dismissal,  the  court  rejected  his  motion  to  dismiss  and  also  de- 
nied an  oral  motion  (made  at  the  hearing  on  the  motion  to  dis- 
miss) to  certify  the  issues  raised  to  the  court  of  appeals  in  the 
event  the  motion  to  dismiss  was  denied. 

On  October  15,  1976,  the  court,  having  heard  the  arguments  of 
counsel  for  both  sides  on  whether  a  subpoena  should  be  issued 
to  the  Clerk  of  the  House,  and  noting  that  the  defendant  had  w  ith- 
drawn  his  opposition  to  the  production  of  documents,  issued  a 
subpoena  to  the  Clerk  to  appear  as  a  witness  and  to  produce  the 
documents  requested. 

The  Government  and  Representative  Clay  filed  a  notice  of  set- 
tlement on  October  27, 1976.  The  settlement  stated  that  a  compro- 
mise had  been  reached  with  Representative  Clay  to  pay  $1,754.24, 
and  that  no  issues  remained  to  be  determined.  Both  parties  moved 
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for  the  court  to  dismiss  the  action  with  prejudice,  and  the  Gov- 
ernment asked  the  court  to  notify  the  relator,  Alan  Hollander,  of 
the  settlement  and  order  that  he  show  cause  why  he  should  partic- 
ipate in  the  disbursement  of  the  settlement. 

Status. — On  October  29, 1976,  the  Court  issued  an  order  dismiss- 
ing the  case  with  prejudice  and  ordered  Hollander  to  show  cause 
why  he  should  participate  in  the  disbursement  of  the  settlement. 

Hollander  filed  a  response  on  November  5,  asking  the  court  to 
award  him  $10  for  his  filing  fees,  $3  for  the  U.S.  Marshal's  serv- 
ices, and  $1.50  for  copying  fees. 

On  November  10,  the  Government  filed  an  opposition  to  Hol- 
lander's response,  stating  that  the  court  should  not  award  him 
any  money  because  he  had  disclosed  little  or  no  information 
which  contributed  to  the  recovery  by  the  Government.  As  a  second 
reason,  they  claimed  that  "this  Court  has  been  besieged  by  numer- 
ous, frivolous  suits  under  the  False  Claims  Act  by  informers 
hopeful  of  obtaining  some  share  of  the  Government's  eventual 
recovery.  Any  significant  or  measureable  reward  which  this  court 
might  allow  to  Alan  Roy  Hollander  would  only  serve  to  encourage 
future  abuses  of  the  qui  tarn  privilege." 

The  Government  also  submitted  a  motion  that  same  day  to 
withdraw  the  subpoena  to  the  Clerk  of  the  House  since  the  con- 
troversy had  been  settled.  The  court  ordered  it  withdrawn  on 
November  15,  1976.  The  court  awarded  Hollander  $14.50  out  of 
the  settlement  amount  on  November  24, 1976. 

The  full  text  of  the  court's  Memorandum  Opinion  and  Order 
of  October  1,  1976,  is  printed  in  the  "Decisions"  section  of  this 
report  at  293. 

United  States  ex  rel.  Thompson  v.  Hays 

Civil  Action  No.  76-1078  (D.D.C.) 
United  States  ex  rel.  Cennamo  v.  Ray 

Civil  Action  No.  76-1132  (D.D.C.) 
and, 

United  States  ex  rel.  Martin-Trigona  v.  Hays 

Civil  Action  Xo.  76-1110'(D.D.C.) 

Brief. — These  suits  were  all  filed  under  Sections  231  and  232  of  Title 
31  of  the  United  States  Code,  which  allow  a  private  citizen  to  file  a 
claim  on  behalf  of  the  United  States  against  any  person  making  a 
false  claim  for  money  upon  the  United  States.  Section  231  states  that 
anyone  convicted  shall  pay  and  forfeit  $2,000,  plus  double  the  amount 
of  damages  the  United  States  may  have  incurred  as  a  result  of  the 
false  claim,  plus  the  costs  of  the  suit.  Section  232  requires  the  plaintiff 
to  notify  the  Justice  Department  of  the  suit,  and  allows  the  Justice 
Department  60  days  from  such  notice  to  take  over  the  case  from  the 
plaintiff  and  carry  on  the  suit  on  its  own.  If  the  United  States  fails 
to  enter  an  appearance,  the  plaintiff  may  carry  on  the  suit.  If  the 
United  States  enters  an  appearance,  the  private  citizen  may  still  be 
awarded  fair  and  reasonable  compensation  for  disclosure  of  informa- 
tion or  evidence  not  in  the  possession  of  the  United  States  when  the 
suit  was  brought.  The  amount  may  not  exceed  one-tenth  of  the  amount 
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recovered.  If  the  United  States  does  not  take  over  the  case,  the  court 
may  award  up  to  one-fourth  of  the  amount  recovered  to  the  plaintiff 
as  conipensaf  ion  for  his  services. 

On  June  16,  l(.»7o.  W.  Edward  Thompson,  a  private  citizen,  filed 
a  suit  against  then  Representative  Wayne  L.  Hays,  and   Elizabeth 

Ray.  "a  private  citizen  of  the  United  State-.*'  It  aliened  that  during 
a  number  of  years  defendants  made  numerous  claims  or  acted  in  con- 
cert to  make  claims,  which  they  knew  to  be  false,  upon  the  Finance 
Officer  of  the  Clerk  of  the  House  of  Representatives  as  payments  to 
defendant  Kay  to  serve  as  the  mistress  of  Hays.  The  suit  asked  double 
the  amount  of  $14,000  for  each  of  the  number  of  years  the  payments 
complained  of  were  made,  plus  $2,000  for  each  claim  made  by 
defendants. 

On  June  18.  1976.  two  other  private  citizens.  Anthony  D.  Cennamo 
and  his  attorney.  George  R.  Douglas,  Jr.,  filed  a  suit  against  Elizabeth 
Ray.  then  Representative  Wayne  L.  Ha  vs.  and  Dell  Publishing  Co.. 
Inc.  Their  complaint  stated  that  the  defendants  had.  over  a  number  of 
years  prior  to  the  filing  of  the  complaint,  made  numerous  claims,  or 
acted  in  concert  and  entered  into  agreements,  combinations,  or  con- 
spiracies with  each  other  in  making  claims,  knowing  them  to  be  false 
and  fictitious,  upon  the  Finance  Officer  of  the  Office  of  the  Clerk  of 
the  House  of  Representatives,  in  the  amounts  of  or  about  $14,000  per 
year.  As  a  second  cause  of  action,  the  complaint  stated  that  over  a  num- 
ber of  years,  defendant  Ray  conspired  with  Dell  and  then  Representa- 
tive Hays  to  defraud  the  Finance  Officer  of  the  Office  of  the  Clerk  of 
the  House  of  Representatives  or  the  Copyright  Office  of  the  Library  of 
Congress  or  other  agencies  of  the  United  States  "to  obtain  the  pay- 
ments and  registration  for  copyright  of  false,  fictitious  and  fraudulent 
claims  for  serving  as  the  friend  of  defendant  Wayne  L.  Hays."  The 
third  cause  of  action  stated  that  defendant  Ray  did  not  possess  the 
skills  for  being  a  secretary  or  for  holding  any  other  position  com- 
mensurate with  the  compensation  she  received ;  that  while  she  was  em- 
ployed by  the  Government  she  was  assigned  and  did  perform  tasks 
wrongful  in  nature;  that  she  utilized  the  time,  materials,  and  facili- 
ties of  the  Government  to  benefit  and  enhance  her  wrongful  conduct; 
that  she  used  the  time,  materials,  and  facilities  of  the  Government  to 
keep  a  record  of  her  wrongful  conduct,  with  the  knowledge  that  it  was 
contrary  to  the  proper  performance  of  a  compensated  Government 
employee:  that  she  disclosed  her  conduct  to  the  media  for  publicity 
purposes  for  monetary  gain:  that  through  her  actions  she  and  Dell 
have  become  unjustly  enriched  at  the  "burden  of  the  United  States;" 
and  that  she  had  reduced  her  wrongful  conduct  to  writing  as  a  book 
in  novel  form  ("but  with  the  clear  and  unequivocal  impression  to  the 
reader  that  it  is  a  recount  of  her  wrongful  conduct  and  acts")  which 
was  copyrighted  and  therefore  permitted  her  to  become  unjustly 
enriched  by  her  wrongful  conduct. 

The  complaint  asked  for  a  judgment  against  all  defendants  in 
amounts  of  about  $14,000  for  each  of  the  number  of  years  the  payments 
complained  of  were  made,  said  amount  to  be  doubled  as  the  prescribed 
penalty  under  31  U.S.C.  $  231.  together  with  an  amount  of  $2,000  for 
each  false  claim  made:  that  the  Government  be  declared  the  owner  of 
Miss  Ray's  copyright  and  all  income,  royalties,  and  a>sets  thereunder; 
that  all  moneys  received  by  defendants  Ray,  Dell,  and  Hays  resulting 
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from  such  enrichment  be  returned  to  the  Government ;  that  all  moneys 
received  by  Miss  Ray  due  to  appearances,  interviews,  tapes,  poses,  and 
so  forth  be  returned  to  the  Government ;  that  all  moneys,  compensa- 
tion, or  royalties  received  for  the  publication  of  Miss  Ray's  book  be 
held  in  trust  for  the  Government;  and  that  the  case  be  consolidated 
with  United  States  ex  rel.  Thompson  v.  Hays,  Civil  Action  No. 
76-1078. 

On  July  8,  Cennamo  and  Douglas  filed  an  amended  complaint.  In  it 
they  additionally  alleged  that  Frank  Vannelle  and  Donald  R.  Gosny, 
two  "purported  employees"  of  Hays,  in  conspiracy  with  each  other 
made  numerous  false  claims  for  compensation  as  employees  when  in 
fact  they  were  not  employees  in  the  service  of  Hays,  as  they  main- 
tained other  employment  or  positions  "for  services  not  related  to  the 
services  for  the  U.S.  Government  but  which  employment  services  are 
to  advance,  serve,  and  otherwise  benefit  the  personal  and  political 
interests  of  defendant  Hays."  It  also  alleged  that  as  a  Member  of  the 
House  of  Representatives  and  as  chairman  of  certain  committees,  Hays 
supervised  and  controlled  appropriated  funds  for  various  voyages  to 
foreign  countries  and  through  the  "in  excess"  countries  and  other 
various  and  devious  means  did  make  claim  and  otherwise  obtain  funds 
of  the  United  States  much  greater  than  the  allotted  per  diem  and  travel 
expenses,  knowing  that  such  claims  were  false  and  that  such  moneys 
obtained  would  not  be  used  for  the  benefit  of  the  Government,  but  only 
for  his  personal  benefit  or  interests. 

The  amended  complaint  asked  that  Hays  be  made  to  provide  an 
accounting  for  all  claims  and  payments  made  to  "alleged  employees," 
that  a  judgment  be  entered  against  all  three  for  these  amounts,  that 
Hays  provide  an  accounting  for  all  moneys  appropriated  for  foreign 
travel  and  expenses  for  himself,  other  Members,  employees  and  others, 
that  a  judgment  be  entered  against  him  for  all  moneys  received  in 
excess  of  the  per  diem  and  travel  expenses  allotted,  and  that  the  judg- 
ment include  all  moneys  for  travel  not  for  the  benefit  of  the  Govern- 
ment. 

Cennamo  and  Douglas  also  that  day  filed  a  motion  to  require  Hays  to 
provide*  an  accounting  for  all  Federal  funds  spent  under  22  U.S.C. 
§  276(c)  (1)  from  fiscal  1971  to  the  present. 

On  July  9,  Cennamo  and  Douglas  filed  a  motion  to  order  Hays  to  sub- 
mit to  a  physical  and  mental  examination  by  a  physician  appointed 
by  the  court.  The  motion  stated  that  the  Congressman  had  been  absent 
from  House  sessions  for  about  60  days  while  recuperating  from  an 
overdose  of  sleeping  pills,  that  2  U.S.C.  §  39  requires  that  deductions 
shall  be  made  from  a  Member's  salary  for  each  day  he  is  absent  unless 
he  or  a  member  of  his  family  is  sick,  that  Hays  was  up  and  about  and 
engaged  in  a  variety  of  activities  during  part  of  these  60  days,  and  that 
unless  he  submits  to  such  an  examination  there  is  no  way  to  know 
whether  he  was  still  ill  and  therefore  excused  from  House  sessions,  or 
whether  he  was  not  ill  and  therefore  by  law  these  funds  should  be 
returned  to  the  Government. 

On  June  21,  1976,  Anthony  Martin-Trigona  filed  his  suit  against: 
then  Representative  Wayne  L.  Hays;  former  Representative  Kenneth 
Gray ;  Elizabeth  Ray,  a  former  employee  of  "the  House  of  Representa- 
tives Administration  Committee ;  and  before  that  for  then-Representa- 
tive Gray;"  and  Donald  R.  Gosny,  "employed  by  both  the  House  of 
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Representative  Administration  Committee  (sir)  and  by  Defendant 
I  lavs  on  his  Ohio  staff."  Martin-Trigona  stated  several  other  grounds 
for  his  suit  in  addit  ion  to  the  False  ( Jlaims  Act.  His  complaint  alleged 
that  Miss  Ray  was  kept  on  the  Government  payroll  to  perform  illegal 
sexual  acts  for  former  Representatives  Gray  and  Haysand  tor  others 
at  their  direction  while  on  their  stalls,  that  they  paid  her  far  in  ex- 
cess of  the  value  of  the  lawful  services  she  performed,  and  that  she 
knowingly  received  public  funds  in  excess  of  the  value  of  the  lawful 
services  she  provided;  that  Hays  knowingly  authorized  the  office  man- 
ager of  the  Committee  on  House  Administration  to  pay  Miss  Ray  $325 
for  her  rent,  for  which  she  provided  no  lawful  services  and  which  she 
nevertheless  knowingly  received:  that  Mr.  Gosny  received  funds  from 
two  fulltime  positions,  one  as  Hays'  held  representative  in  Ohio  and 
the  other  as  an  assistant  clerk  for  the  Committee  on  House  Administra- 
tion, and  that  Hays  knowingly  authorized  the  payments  although  Mr. 
Gosny  could  not  have  fulfilled  the  functions  of  both  jobs;  that  Hays 
and  Gray  breached  their  duty  as  public  officers  under  31  U.S.C.  §  521 
by  using  public  funds  for  personal  matters  and  for  improper  and  il- 
legal sexual  acts  performed  by  Miss  Kay;  that  defendants  have 
knowingly  violated  31  U.S.C  §529  by  authorizing  payment  of  or 
receiving  payment  in  excess  of  the  lawful  services  rendered;  that  all 
defendants  except  Mr.  Gosny  violated  31  U.S.C.  §  551  by  using  public 
moneys  for  food  and  lodging  for  assemblages  of  two  or  more  persons; 
that  Representative  Hays  and  former  Representative  Gray  violated 
31  U.S.C.  £  628  by  using  public  funds  for  illegal  purposes  by  causing 
them  to  be  paid  to  Miss  Ray  for  performing  sexual  acts  with  them 
and  others,  and  violated  18  U.S.C.  §§  2421-22  by  personally  and  with 
the  assistance  of  others  transporting  Miss  Ray  ''in  interstate  com- 
jnerce'-  to  perform  these  acts;  and  that  Representative  Hays  and 
former  Representative  Gray  violated  31  U.S.C.  §  671  by  knowingly 
using  funds  appropriated  for  contingent  expenses  of  the  House  of 
Representatives  for  personal,  sexual  services  provided  by  Miss  Ray 
which  were  not  intimately  connected  with  routine  legislative 
functions. 

Martin-Trigona's  suit  asked  $2,000  for  each  false  claim  paid  to  de- 
fendants or  paid  at  their  request  or  authority ;  that  they  pay  to  the 
Treasury  of  the  United  States  double  the  total  amount  of  these  claims; 
that  defendants  pay  SlOO.OOO  in  punitive  damages;  and  that  Martin- 
Trigona  be  awarded  reasonable  compensation  for  prosecuting  the  suit. 

Former  Representative  Gray  filed  motions  in  Martin-Trig ona  on 
July  26.  asking  the  court  to;  (1)  Dismiss  all  but  the  cause  of  action 
based  on  31  T^.S.(\  :<  232.  since  that  is  the  only  statute  allegedly  vio- 
lated which  authorizes  suit  by  a  private  individual.  (2)  dismiss  the 
§  232  cause  of  action  or  in  the  alternative  require  a  more  definite  state- 
ment of  the  facts  of  the  alleged  fraud,  and  (3)  dismiss  the  complaint 
for  lack  of  jurisdiction  because  the  information  was  already  in  the 
possession  of  the  United  States  when  the  action  was  filed,  and  31  U.S.C. 
§  232(c)  states  that  no  court  has  jurisdiction  if  the  complaint  is  based 
upon  information  in  the  possession  of  the  United  States  at  the  time  the 
suit  is  filed. 

On  August  9,  Martin-Trigona  filed  oppositions  to  defendant  Gray's 
motions,  stating  (1)  that  his  injury  as  a  taxpayer  should  give  him 
standing  to  sue  on  all  counts,  (2)   that  his  allegation  on  the  fraud 
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charge  was  clear  enough,  and  (3)  that  whether  the  Government  had 
the  information  was  a  question  of  fact,  and  the  Justice  Department 
should  be  allowed  the  statutory  60  days  to  answer,  and  that  even  if  they 
had  the  information,  there  are  diversity  and  Federal  question  grounds 
for  jurisdiction.  Plaintiff  also  filed  a  motion  to  join  the  United  States 
as  an  involuntary  plaintiff. 

Former  Representative  Hays  filed  motions  to  dismiss  in  all  three 
cases  on  August  10.  He  stated  that  the  court  lacked  jurisdiction  over 
the  subject  matter  in  the  False  Claims  charges,  since  31  U.S.C.  §  232  (c) 
provides  that  a  court  shall  not  have  jurisdiction  of  a  suit  brought  under 
this  section  if  such  suit  is  based  upon  evidence  or  information  already 
in  the  possession  of  the  United  States  at  the  time  the  suit  is  brought. 
The  motion  stated  that  the  substance  of  the  charges  in  the  complaints 
first  appeared  in  a  front  page  article  in  The  Washington  Post  on  May 
23,  1976,  that  on  May  25,  several  well-known  papers  carried  the  story 
that  the  Justice  Department  was  conducting  a  criminal  investigation 
of  the  charges,  and  that  on  June  1,  U.S.  District  Judge  William  B. 
Jones  issued  a  gag  order  which  gave  public  acknowledgment  to  the 
Government's  investigation.  It  stated  that  these  suits  were  all  filed  2 
weeks  later,  and  they  contain  no  new  information,  but  were  based  only 
on  charges  made  earlier  in  the  press.  He  also  filed  a  motion  asking  that 
the  non-False  Claim  Act  charges  in  Martin-Trigona  be  dismissed 
for  lack  of  standing.  Finally,  he  filed  motions  in  each  of  the  cases  ask- 
ing that  while  the  court  was  considering  the  motions  to  dismiss  that  it 
issue  a  protective  order  limiting  the  scope  of  the  discovery  to  questions 
relating  to  its  jurisdiction  over  the  subject  matter. 

On  August  19,  1976,  the  Justice  Department  filed  notice  that  it 
was  entering  a  special  appearance  as  plaintiff  in  the  case.  They 
also  moved  the  court  to  consolidate  the  cases,  and  they  filed  a  mo- 
tion to  dismiss  all  three  actions  on  the  grounds  that  none  of  the 
relators  had  brought  any  information  to  the  attention  of  the  Gov- 
ernment which  was  not  already  in  their  possession,  and,  there- 
fore, under  31  U.S.C.  §  232(c)  the  court  had  no  jurisdiction  to  hear 
the  cases. 

The  relators  in  Cennamo  then  filed  several  documents  with  the 
court  on  September  17,.  1976,  including  a  motion  to  dismiss  the 
United  States  as  a  party  plaintiff  because  it  had  not  entered  the 
case  within  60  days  as  provided  by  statute,  an  opposition  to  the 
motion  of  the  United  States  to  consolidate  the  cases,  and  an  op- 
position to  all  motions  to  dismiss  the  cases. 

On  September  20,  1976,  relator  Thompson  filed  an  opposition  to 
the  notice  of  a  special  appearance  by  the  Attorney  General  on  be- 
half of  the  United  States.  He  asserted  that  the  Government  may 
either  enter  a  general  appearance  and  prosecute  the  case  or  stay 
out.  It  may  not  enter  a  special  appearnace  to  challenge  the  court's 
jurisdiction.  He  asked  the  court  to  strike  the  special  appearance 
from  the  record.  He  also  claimed  that  the  court  should  reject  the 
motion  to  dismiss  because  it  appeared  that  the  Government  was 
refusing  to  take  over  the  suit  because  of  racial  discrimination, 
since  they  were  refusing  to  enter  this  case  where  he,  a  black  attor- 
ney, had  brought  suit  against  a  white  Congressman,  Representa- 
tive Hays,  but  they  had  taken  over  a  suit  brought  by  a  white  law 
student,  Alan  Hollander,  against  a  black  Congressman,  Repre- 
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sentative  William  Clay  in  United  States  ex  rel.  Hollander  v.  Clay 
(see  this  report  at  90).  In  a  reply  filed  on  September  .'50,  the  Justice 
Department  stated  that  to  prevent  any  misconception  that  it  was 
entering  the  case  for  any  purpose  other  than  to  contest  the  juris- 
diction of  the  court  it  had  asked  that  it  be  allowed  to  enter  a  spe- 
cial appearance. 

Relator  Martin-Trigona  filed  an  opposition  to  the  motion  to  dis- 
miss, stating  that  even  if  the  court  found  that  it  lacked  jurisdic- 
tion based  on  the  False  Claims  Act,  he  still  had  five  other  claims 
which  were  not  based  on  the  Act,  and  therefore  he  should  be  al- 
lowed to  proceed  with  his  action. 

Argument  was  heard  on  the  motions  to  dismiss  of  the  Govern- 
ment and  the  defendants  on  October  14.  For  the  argument  the 
Government  was  allowed  to  enter  a  special  appearance  and  the 
cases  were  consolidated. 

In  a  memorandum  opinion  of  October  26,  1976,  U.S.  District 
Judge  Thomas  A.  Flannery  granted  the  motions  to  dismiss  for 
lack  of  jurisdiction  over  the  subject  matter  because  it  appeared 
"beyond  dispute  that  the  evidence  and  information  upon  which 
relators'  suits  were  based  was  in  the  possession  of  the  United 
States  prior  to  the  initiation  of  the  suits."  Wnited  States  ex  rel. 
Thompson  v.  Hans,  Civil  Action  No.  76-1078  (D.D.C.  1976):)  Slip 
Opinion  at  6;  this  report  at  .306].  The  court  ruled  that  the  asser- 
tion of  the  relators  in  Cennamo  was  not  well  founded,  as  the 
Government  had  assumed  control  of  the  litigation  in  each  of 
the  cases  within  60  days  of  service  by  the  appropriate  relator. 
The  court  rejected  relator  Thompson's  objection  to  a  special 
appearance,  and  stated  that  even  if  the  Government  was  not  en- 
titled to  make  such  an  appearance,  the  question  of  jurisdiction 
was  still  before  the  court  on  motions  by  each  of  the  defendants, 
and  even  had  they  not  objected,  it  would  still  be  the  duty  of  the 
court  to  raise  the  Question  sua  sponte.  Also  rejected  was  Thomp- 
son's claim  of  racial  discrimination,  the  court  stating  that  al- 
though that  contention  might  allow  Thompson  relief  in  another 
lawsuit  if  he  could  prove  his  case,  it  did  not  confer  subject  matter 
jurisdiction  on  the  court  in  this  case. 

The  court  rejected  relator  Martin-Trigona's  other  five  grounds 
for  jurisdiction  not  based  on  the  False  Claims  Act  by  ruling  that 
he  lacked  standing  to  bring  such  claims. 

Citing  the  reasons  given  by  the  Government  in  its  motion  to 
dismiss — that  it  was  merely  deferring  a  decision  as  to  whether 
or  not  the  defendants  should  be  sued  for  false  claims  allegedly 
made  against  the  Government,  that  such  claims  at  this  time 
were  premature  and  might  interfere  with  ongoing  criminal  inves- 
tigations, and  that  it  feared  that  litigation  by  the  relators  could 
result  in  an  adverse  decision  which  would  collaterally  estop  the 
Justice  Department  from  any  future  litigation  against  the  defend- 
ants— the  court  found  no  ulterior  motive  for  the  motion  to  dis- 
miss, but  ruled  that  even  if  such  an  ulterior  motive  existed,  the 
court  would  nonetheless  lack  subject  matter  jurisdiction  in  these 
cases. 

An  order  dismissing  the  suits  without  preiudice  to  the  United 
States  to  assert  the  allegations  on  its  own  behalf  in  the  future 
was  signed  the  same  day. 


100 

/Status.— The  relator  in  Cennamo  filed  a  motion  for  reconsid- 
eration of  the  order  with  the  district  court  and  a  notice  of 
appeal  to  the  court  of  appeals  on  November  18,  1975. 

On  December  2,  1976,  the  court  denied  the  motion  for  recon- 
sideration. 

Relates  in  Martin-Trigona  and  Thompson  also  filed  notices  of 
appeal  to  the  court  of  appeals. 

The  complete  text  of  the  court's  memorandum  opinion  is  printed 
in  the  "Decisions"  section  of  this  report  at  303. 

United  States  ex  rel.  Martin-Trigona  v.  Daley  (New  Case) 

Civil  Action  No.  76-1164  (D.D.C.) 

Brief. — Plaintiff  seeks  double  actual  and  punitive  damages  under 
title  31  U.S.C.,  section  232,  the  so-called  False  Claims  Act,  from  de- 
fendants Richard  J.  Daley,  Mayor  of  Chicago,  Representative  John  G. 
Fary,  and  Gloria  J  ohiison,  Michael  Healey  and  Raymond  Anderzunas, 
employees  on  Fary's  congressional  payroll,  who  it  is  alleged  do  not 
perforin  duties  directly  related  to  Representative  Fary's  legislative 
functions,  but  in  fact  work  in  Chicago,  111.,  under  the  direction  of 
Mayor  Daley. 

The  complaint  also  alleges  that  Gloria  Johnson  actually  performs 
services  for  the  Democratic  Party  headquarters  in  Chicago's  13th 
ward  under  the  control  of  Daley  during  hours  when  she  is  paid  for 
working  for  Representative  Fary,  that  Michael  Healey  is  employed 
in  Chicago  as  an  attorney  and  works  in  private  law  offices  during  the 
hours  when  he  is  paid  for  working  for  Representative  Fary,  and  that 
similarly,  Raymond  Anderzunas  is  a  funeral  director  in  a  Chicago  fu- 
neral home,  and  that  Johnson,  Healey  and  Anderzunas  have  each  re- 
ceived at  least  22  United  States  Treasury  checks  for  salary  fraudulent- 
ly obtained. 

The  complaint  also  alleges  that  Mayor  Daley  knowingly  caused 
and  conspired  with  Representative  Fary  to  put  Johnson,  Healey  and 
Anderzunas  on  Representative  Fary's  congressional  payroll  for  the 
purpose  of  Avorking  at  Daley's  direction  for  his  partisan  political 
purposes,  and  that  Representative  Fary  knowingly  authorized  pay- 
ments to  these  individuals  for  salaries  in  excess  of  the  work  which  they 
performed  relating  to  Representative  Fary's  legislative  functions. 

On  August  5  the  defendants  moved  the  court  to  dismiss  the  suit  on 
the  ground  that  it  lacked  jurisdiction  to  entertain  the  matter  because 
the  plaintiff,  Martin-Trigona,  had  not  demonstrated  that  (at  the  time 
the  suit  was  instituted)  he  had  come  forward  with  evidence  of  the 
alleged  misdoings  not  already  in  the  hands  of  the  Justice  Department. 

Defendants  further  argued  that  the  allegations  contained  in  the 
complaint  consist  substantially  of  statements  excerpted  from  an  article 
written  by  Messrs.  Jack  Anderson  and  Les  Whitten  which  appeared  in 
the  "Washington  Post"  on  June  IT,  1976. 

The  Department  of  Justice  made  a  special  appearance  before  the 
Court  on  August  24,  to  contest  the  jurisdiction  of  the  Court  and  to 
move  that  the  complaint  be  dismissed,  and  in  support  of  the  motion  to 
dismiss,  filed  an  affidavit  to  the  effect  that  the  information  supplied 
by  Martin-Trigona  did  not  supplement  information  already  known  to 
the  Department  at  the  time  the  action  was  instituted. 
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Status. — On  November  L2,  1976  the  ( Jourt  entered  an  Order  grant  ing 

defendant's  motion  for  dismissal  for  lack  of  jurisdiction  under  the 
False  Claims  Act,  and  the  court  concluded  thai  the  plaintiff  had  no 
standing  to  raise  these  questions  as  a  taxpayer. 

The  full  test  of  the  court's  order  is  printed  in  the  "Decisions"  section 
of  this  report  at  313. 

United  States  v.  Hastings  (New  Case) 

Criminal  Action  Xo.  76-606  (D.D.C) 

Brief. — Former  Representative  James  F.  Hastings  of  New  York 
was  indicted  on  September  21,  1976,  by  a  Federal  grand  jury  in  the 
District  of  Columbia.  The  indictment  charged  him  with  35  counts 
of  mail  fraud  and  submitting  false  statements  to  the  Office  of  Finance 
of  the  U.S.  House  of  Representatives. 

On  October  1,  a  plea  of  not  guilty  was  entered. 

The  defendant's  motion  to  transfer  the  case  to  the  Western  District 
of  New  York  was  heard  and  denied  on  Xovember  9. 

Status. — On  December  17,  1976,  a  jury  returned  a  verdict  of  guilty 
on  28  counts  of  mail  fraud  and  not  guilty  on  the  7  counts  of  submitting 
false  statements.  Sentencing  has  been  set  for  January  21,  1977. 

United  States  v.  Helstoski 

Criminal  Action  Xo.  76-201  (D.N.  J.) 

Brief. — On  June  2,  1976,  Representative  Plenry  Helstoski  was  in- 
dicted by  a  grand  jury  on  the  three  counts  of  soliciting  and  accepting 
bribes  from  Chilean  and  Argentinean  aliens  in  exchange  for  intro- 
ducing private  citizenship  bills  in  Congress,  with  the  intent  of  delay- 
ing their  deportation.  The  indictment  also  included  three  counts  of 
conspiracy  and  obstructing  justice  and  four  counts  of  lying  to  a  Fed- 
eral grand  jury.  Indicted  with  him  were  two  members  of  his  congres- 
sional district  staff  and  the  treasurer  of  his  re-election  committee. 

Status. — The  case  is  pending  before  the  U.S.  District  Court  for  New 
Jersey. 

United  States  v.  Podell 

Civil  Action  No.  76-0509  (S.D.X.Y.) 

Brief. — On  January  30,  1976,  the  United  States  filed  this  action 
under  28  U.S.C.  §  1345  against  former  Representative  Bertram  L. 
Podell  to  recover  $41,350  which  he  was  allegedly  illegally  paid  for 
seeking  favorable  treatment  from  a  Federal  agency  for  a  small  Florida 
airline  while  he  was  serving  as  a  Member  of  Congress. 

In  his  answer,  filed  on  May  20.  1976.  the  former  Representative  spe- 
cifically denied  each  allegation  in  the  complaint  and  further  argued 
that  prosecution  was  barred  by  the  statute  of  limitations. 

Status. — The  case  is  pending  in  the  United  States  District  Court 
for  the  Southern  District  of  New  York. 

Genesis  Publications,  Inc.  v.  Mondale 

Civil  Action  No.  76-2242  (S.D.X.Y.) 

Brief. — This  was  an  action  for  libel  against  Senator  Walter  F.  Mon- 
dale. The  complaint,  filed  on  May  19,  1976,  stated  that  the  plaintiff 
"is  in  the  business  of  publishing  a  sophisticated  men's  magazine  called 
Genesis"  which  it  admits  publishes  pictures  of  nude  and  seminude 
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women,  although  it  stated  that  it  also  publishes  articles  of  "great  pub- 
lic interest"  by  eminent  authors.  It  stated  that  Senator  Mondale  is  the 
author  of  a  book  entitled  "The  Accountability  of  Power,"  and  that  the 
book's  publisher,  David  McKay,  Inc.,  offered  plaintiff  the  right  to 
publish  an  excerpt  from  the  book.  Plaintiff  accepted  the  offer  and  pub- 
lished the  excerpt  in  its  May  1976,  issue. 

The  complaint  said  that  having  learned  of  the  appearance  of  the 
excerpt  in  Genesis,  Senator  Mondale  called  a  press  conference  in  his 
Senate  office  on  or  about  April  14,  1976.  It  alleged  that  there,  before 
representatives  of  the  leading  newspapers  of  the  United  States, 
"intending  that  what  he  said  should  be  published  in  the  said  leading 
newspapers  and  carried  on  the  wires  of  the  news  services,"  Senator 
Mondale  falsely  and  maliciously  contrived  to  injure  the  plaintiff  and 
its  magazine  by  bringing  plaintiff  and  its  magazine  into  public  scandal, 
infamy,  ill  repute,  and  disgrace  and  to  hold  them  up  as  objects  of  scorn, 
ridicule,  and  shame  by  stating  that  he  was  "outraged  and  furious"  that 
the  excerpt  was  published  in  Genesis  and  that  he  wanted  the  people  of 
Minnesota  to  know  that,  by  calling  Genesis  a  "filthy  piece  of  litera- 
ture," and  by  describing  as  a  "dispicable  act"  his  publisher's  granting 
of  permission  to  Genesis  to  publish  the  excerpt  and  by  threatening  to 
sue  his  publisher. 

The  plaintiff  alleged  that  the  publication  of  Senator  Mondale's 
charges  had  injured  its  good  name,  fame,  credit,  and  reputation;  that 
a  number  of  firms  who  had  dealt  with  plaintiff  by  selling  articles  or 
excerpts  to  them  or  by  advertising  with  them  had  ceased  to  do  so  or  had 
threatened  to  cease,  thereby  causing  plaintiff  to  lose  revenue ;  and  that 
plaintiff  has  been  deprived  of  literary  material  which  would  have  been 
available  to  them.  The  complaint  asked  $1  million  in  damages. 

Status. — The  parties  entered  into  a  stipulation  on  October  1, 
1976,  dismissing  the  action  voluntarily  without  prejudice.  The 
Court  approved  the  stipulation  on  October  13. 

Clay  v.  Bauman  (New  Case) 

Cause  61857-F  (Circuit  Court  of  the  City  of  St.  Louis,  Mo.) 

Brief. — Eepresentative  William  L.  Clay  brings  action  for  damages 
in  the  amount  of  $2  million  for  libel  against  G.  Duncan  Bauman,  pub- 
lisher, St.  Louis  Globe  Democrat,  The  Herald  Company  Globe  Demo- 
crat Division,  a  Missouri  Corporation,  and  Dennis  McCarthy,  George 
A.  Killenberg,  managing  editor,  and  Martin  Duggan,  editor. 

Representative  Clay  alleges  that  the  St.  Louis  Globe  Democrat 
printed  two  libelous  articles  about  him  with  knowledge  that  both  were 
false. 

Defendants  denied  the  allegation  that  they  knew  or  should  have 
known  the  articles  were  untrue,  and  asserted  both  to  be  privileged 
under  the  First  Amendment  to  the  Constitution  and  that  their  state- 
ments were  true  in  substance  in  all  respects. 

Status. — The  case  is  pending  before  the  Missouri  court. 

Wardv.  Wright  (New  Case) 

Civil  Action  No.  76-H-1279  (S.D.  Tex.) 

Brief. — Jacob  R.  Ward,  taxpayer  and  resident  of  Houston,  Tex  , 
suing  for  himself,  and  all  citizens  of  the  United  States,  filed  this  ac- 
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tion  for  declaratory  judgment  and  permanent  injunction  to  restrain  all 
defendants  from  committing  the  acts  herein  below  set  forth  in  viola- 
tion of  the  Constitution  and  various  statutes,  and  for  damages  for 
violation  of  his  said  rights. 

The  defendants  individually  and  in  their  official  capacity  are: 
Geneva  J.  Wright,  an  Internal  Revenue  Service  employee;  Arthur 
R.  Amdur.  a  United  States  Attorney.  Houston.  Tex.:  Donald  Alex- 
ander, the  Commissioner  of  Internal  Revenue;  and  the  United  States 
Congress. 

Plaintiff  alleges  that  he  was  served  in  June  1976,  with  an  un- 
signed Internal  Revenue  Service  "Summons"  to  appear  before  an  In- 
ternal Revenue  Service  employee  in  Houston,  Tex.,  and  to  produce  the 
following  items  in  connection  with  an  examination  of  his  income  tax 
liability  for  the  year  1073  : 

"1.  Books  and  records,  such  as  ledgers  and  journals,  to  verify  all  in- 
come and  expenses  shown  on  Schedule  C  of  your  1973  Income  Tax  Re- 
turn (Form  1040). 

"2.  All  persona]  and  business  checks  written  during  the  year  1973. 
(Please  also  include  checks  that  did  not  clear  the  bank  until  the  fol- 
lowing year.) 

"3.  Monthly  bank  statements  for  the  months  of  December  1972 
through  January  1974  for  all  personal  and  business  accounts. 

"4.  Passbooks  or  bank  statements  for  all  savings  accounts,  including 
records  for  savings  certificates,  certificates  of  deposit,  etc.  for  the 
year  1973. 

"5.  All  books  and  records  showing  the  balances  at  the  beginning 
and  end  of  the  year  1973  for  all  personal  and 'business  loans  receivable 
and  other  amounts  due  you. 

"6.  All  books  and  records  showing  the  balances  at  the  beginning 
and  end  of  the  year  1973  for  all  personal  and  business  loans  and  other 
amounts  you  owe.'' 

The  complaint  further  alleges  that  he  advised  the  Internal  Revenue 
Service  that  he  considered  the  summons  to  be  unreasonable,  and  illegal 
because  it  was  unsigned  in  contravention  of  various  of  his  constitu- 
tional rights,  and  that  accordingly,  he  declined  to  comphy. 

Additionally  plaintiff  alleges  that  despite  the  noncompliance  with 
the  law  by  the  Internal  Revenue  Service  in  not  properly  attesting  the 
summons,  the  matter  was  referred  to  the  U.S.  Attorney  by  the  Inter- 
nal Revenue  Service  for  purposes  of  enforcement,  and  plaintiff  was 
nevertheless  advised  by  the  U.S.  Attorney,  defendant  herein,  to  appear 
voluntarily  and  produce  the  said  records,  and  further  advised  by  the 
said  U.S.  Attorney  that  lie  had  been  requested  to  obtain  an  order  of  the 
United  States  District  Court  directing  plaintiff  to  appear  with  said 
records. 

The  plaintiff  further  asserts  that  defendants  Wright  and  Amdur 
conspired  with  the  Internal  Revenue  Service  to  harass  and  threaten 
plaintiff,  that  the  Commissioner  and  the  Congress  have  conspired  to 
exceed  their  jurisdiction  and  have  abused  their  authority,  in  violation 
of  plaintiff's  constitutional  rights  under  Articles  IV  and  VI  of  the 
Constitution  in  connection  with  plaintiff's  privileges  and  immunities 
and  the  supremacy  clause  as  it  relates  to  the  standing  of  the  Con- 
stitution in  relation  to  the  other  laws  of  the  land. 
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Plaintiff  also  argues  that  this  procedure  results  in  a  wholesale  viola- 
tion of  his  constitutional  rights  under  the  Amendments  One,  Four, 
Five,  Six,  Seven,  Nine  and  Thirteen. 

Plaintiff  alleges  that  the  Internal  Revenue  Service  failed,  in  viola- 
tion of  the  Privacy  Act  of  1974,  to  advise  him  whether  the  disclosure 
was  voluntary  or  mandatory,  or  for  what  purposes  the  information 
would  be  used. 

A  motion  to  dismiss  was  filed  on  behalf  of  all  defendants  on  Octo- 
ber 5.  As  grounds  for  dismissal,  defendants  stated  that  the  suit  is  in 
substance  against  the  United  States,  and  as  such,  is  barred  by  sovereign 
immunity;  the  actions  taken  by  the  IRS  defendants  were  taken  in 
the  course  of  their  official  duties  as  officers  and  employees  of  the  United 
States,  and  as  to  them,  they  enjoy  immunity  from  suit;  and  that  the 
complaint  fails  to  state  a  claim  upon  which  relief  can  be  granted.  The 
motion  also  suggested  to  the  court  "that  it  has  not  acquired  jurisdic- 
tion over  the  persons  of  any  of  the  Members  of  Congress  who  are  also 
defendants  herein,  since  they  are  not  officers  or  agencies  of  the  United 
States  and  cannot  'be  validly  served  with  process  as  such.''  [Defend- 
ants' Motion  to  Dismiss,  Ward  v.  Wright,  Civil  Action  Xo.  76-H-1279 
(S.D.Tex.).] 

Status. — On  December  13,  in  a  brief  order,  the  case  was  dismissed. 
Newcomb  v.  Brennan  (New  Case) 

Civil  Action  No.  76-C-357  (E.D.  Wis.) 

Brief. — The  former  Deputy  City  Attorney  of  Milwaukee,  Wis., 
James  Newcomb  alleges  that  James  Brennan,  the  elected  city  attorney, 
conspired  unlawfully  with  Representative  Henry  Reuss  to  discourage 
Newcomb  from  running  against  Mr.  Reuss  in  the  1976  Democratic 
Congressional  Primary  in  the  Fifth  District  of  Wisconsin,  and  fur- 
ther, that  when  Newcomb  declined  to  withdraw  his  candidacy,  his 
employment  was  terminated  by  Brennan  with  Mr.  Reuss'  knowledge 
and  consent  contrary  to  the  established  policy  and  practice  of  the  city 
and  county  of  Milwaukee  wThich  permitted  its  attorneys  to  retain  their 
jobs  while  conducting  political  campaigns. 

Mr.  Newcomb  argues  that  he  is  entitled  to  recover  damages  from 
Mr.  Brennan  and  Mr.  Reuss  in  the  amount  of  $1.5  million  for  the  un- 
constitutional loss  of  his  job  in  violation  of  his  Fourteenth  Amendment 
rights  of  due  process  and  equal  protection  of  the  laws  of  Wisconsin. 
Mr.  Newcomb  argues  further  that  he  is  entitled  to  punitive  and  ex- 
emplary damages  in  the  amount  of  $3  million  for  infringement  of  his 
constitutional  right  to  free  speech  under  the  First  Amendment,  and 
infringement  of  unspecified  rights  under  the  Ninth  Amendment. 

Defendant  Brennan  filed  a  motion  to  dismiss  and  in  support  thereof 
argued  that  under  city  ordinances  plaintiff  had  neither  tenure  nor 
civil  service  status,  served  at  the  pleasure  of  the  city  attorney  and  was 
a  political  appointee  with  a  policy  level  job  which  did  not  entitle  him 
to  claim  the  protection  of  due  process  in  connection  with  his  dismissal, 
and  further,  that  while  the  First  Amendment  may  guarantee  his  right 
to  run  for  political  office,  it  did  not  jrnarantee  that  he  could  do  so  and 
retain  a  politically  appointed  policy  level  job. 

Defendant  Reuss  filed  a  motion  to  dismiss  on  the  grounds  that  (1) 
he  was  improperly  served  with  notice  of  process,  and  (2)  the  complaint 
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failed  to  allege  sufficient  facts  to  support  a  claim  and  merely  alleged 
conclusions  of  law  with  respect  to  the  matter  of  conspiracy,  which 
Representative  Reuss  specifically  denied. 

Representative  Reuss  argued  that  it  was  defendant  Brennan's  pre- 
rogative to  discharge  Newcomb,  and  alleged  that  Brennan's  decision 
was  made   without    Reuss'   involvement. 

Status. — On  November  15,  1976  the  court  filed  a  "Memorandum  and 
Order"  discussing  the  complaint.  The  court  said  that: 

As  the  number  two  man  in  the  city  attorney's  office,  plain- 
tiff was  directly  responsible  for  the  implementation  of  the 
policies  of  the  city  attorney.  The  highly  political  and  sen- 
sitive nature  of  the  position  is  self-evident.  The  sole  que 
tion  presented  therefore  is  whether  an  individual  in  such  a 
policymaking  position  may  he  discharged  for  reasons  which 
are  concededly  political  in  nature  and  yet  unrelated  to  the 
duties  and  responsibilities  of  that  position. 

Both  the  Supreme  Court  and  the  Seventh  Circuit  Court 
of  Appeals  have  distinguished  t  he  situal  ion  involving  patron- 
age dismissals  of  policymaking  employees  from  that  in- 
volving nonpolicymaking  employees. 

The  court  found  nothing  improper  about  the  plaintiff's  discharge 
and  held  that  "plaintiff's  discharge  failed  to  give  rise  to  a  constitu- 
tional deprivation." 

The  full  text  of  the  district  court's  memorandum  and  order  of 
Nov.  15  appeals  in  the  "Decisions''  section  of  this  report  at  315. 

Missouri  v.  Coleman  ( Xew  Case) 

Civil  Action  No.  70-1683  (D.D.C.) 

Brief. — The  State  of  Missouri,  the  Missouri-St.  Louis  Metropolitan 
Airport  Authority  and  Thomas  Eagleton,  who,  the  complaint  notes, 
"represents  the  people  of  Missouri  as  a  United  States  Senator",  filed 
this  action  on  September  8,  1976  against  Secretary  of  Transportation 
William  Coleman. 

The  complaint  alleges  that  Secretary  Coleman's  decision  to 
establish  a  St.  Louis  area  airport  in  Illinois  rather  than  Missouri  is 
unlawful  as:  exceeding  his  authority  under  the  Airway  Development 
Act  of  1970;  violative  of  the  National  Environmental  Policy  Act  of 
1969 :  violative  of  the  equal  protection  clause :  and  an  abuse  of  adminis- 
trative discretion. 

The  plaintiff  asks  for  a  judgment  declaring  the  Secretary's  action 
illegal,  a  permanent  injunction  against  proceeding  with  an  Illinois 
site  application  unless  and  until  the  pertinent  statutory  and  constitu- 
tional requirements  have  been  met.  a  preliminary  injunction  against 
the  Secretary  pending  a  final  determination  of  the  case,  and  such  other 
relief  as  the  court  deems  just  and  proper. 

On  October  12th  Secretary  Coleman  filed  a  motion  for  summary 
judgment. 

Statu*. — On  November  19th,  an  order  was  issued  denying  plaintiffs' 

request  for  a  preliminary  injunction  and  giving  the  plaintiffs  30  days 
for  response  to  defendant's  motion  for  summary  judgment. 
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Notice:  This  opinion  is  subject  to  formal  revision  before  publication 
in  the  Federal  Reporter  or  U.S.  App.  D.C.  Reports.  Users  are  requested 
to  notify  the  Clerk  of  any  formal  errors  in  order  that  corrections  may  be 
made  before  the  bound  volumes  go  to  press. 
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Irwin  Goldbloom,  Attorney,  Department  of  Justice, 
with  whom  Carta  A.  Hills,  Assistant  Attorney  General 
at  the  time  the  reply  brief  was  filed,  Irving  Jaffe,  Acting 
Assistant  Attorney  General,  at  the  time  the  opening 
brief  was  filed,  Robert  E.  Kopp,  David  J.  Anderson  and 
Raymond  D.  Battocchi,  Attorney,  Department  of  Justice, 
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were  on  the  brief  for  appellants.  Morton  Hollander  and 
Judith  S.  Feigin,  Attorneys,  Department  of  Justice,  also 
entered  appearances  for  appellants. 

Morton  Stavis,  with  whom  Nancy  Stearns  and  Charles 
N.  Mason,  Jr.,  were  on  the  brief  for  appellees. 

Before :  Bazelon,  Chief  Judge,  Danaher,  Senior  Cir- 
cuit Judge,  Wright,  McGowan,  Tamm,  Lev- 
enthal,  Robinson,  MacKinnon,  Robb  and 
Wilkey,  Circuit  Judges,  sitting  en  banc. 

Per  Curiam:  In  August  1967,  Kentucky  officials,  exe- 
cuting warrants  issued  under  a  state  sedition  statute, 
arrested  plaintiffs  (appellees)  and  seized  books  and  pa- 
pers from  their  home.  Plaintiffs  obtained  a  federal 
court  ruling  on  September  14,  1967,  declaring  the  state 
statute  unconstitutional,  enjoining  prosecution,  and  or- 
dering that  the  seized  materials  in  the  custody  of  the 
state  prosecutor  continue  to  be  held  by  him  in  safekeep- 
ing until  final  disposition  of  the  case.  See  McSurely  v. 
Ratliff,  282  F.  Supp.  848    (E.D.Ky.  1967 > . 

This  appeal  involves  the  claim  that  the  transporta- 
tion and  use  of  the  seized  materials  subsequent  to  Sep- 
tember 14,  1967,  by  the  chairman  of  the  Senate  subcom- 
mittee and  several  members  of  the  subcommittee  staff 
(federal  defendants)  violated  the  constitutional  and 
other  rights  of  the  McSurelys. 

These  federal  defendants  appeal  from  the  District 
Court's  denial  of  their  motion,  for  dismissal  or  sum- 
mary judgment,  which  they  based  on  the  immunity  pro- 
vided by  the  Speech  or  Debate  clause  of  the  Constitution, 
Art.  T,  §  6,  cl.  1. 

This  court,  en  banc,  enters  these  orders:  (1)  Reverses 
the  District  Court's  failure  to  grant  the  motion  of  the 
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federal  defendants  to  dismiss  that  part  of  the  complaint 
relating  to  the  original  taking  of  the  McSurelys'  books 
and  papers  by  the  Kentucky  authorities.  (2)  Reverses 
with  directions  to  grant  summary  judgment  to  appel- 
lants on  those  parts  of  the  complaint  that  complain  of 
the  alleged  use  made  of  the  documents  within  Congress, 
since  such  use  is  protected  by  the  Speech  or  Debate 
clause.  (3)  Affirms  the  District  Court,  with  remand  for 
further  proceedings,  on  the  claim  as  to  alleged  dissem- 
ination of  some  of  the  documents  outside  of  Congress. 
(4)  Affirms  by  an  equally  divided  vote,  the  District 
Court's  denial  of  summary  judgment  on  the  allegations 
concerning  the  action  of  subcommittee  investigator  Brick 
in  inspecting  the  documents  and  transporting  copies  of 
some  of  them  to  Washington  prior  to  issuance  of  a  sub- 
committee subpoena. 

The  case  is  remanded  for  further  proceedings  not  in- 
consistent with  these  opinions. 

Opinions  filed  by:  (a)  Circuit  Judge  Leventhal — for  a 
majority  of  the  court  en  banc  as  to  items  (1),  (2)  and 
(3)  above;  and  for  himself  and  Chief  Judge  Bazelon,  and 
Circuit  Judges  Wright,  McGowan  and  Robinson,  for  af- 
firmance as  to  item  (4).  (b)  Circuit  Judge  Wilkey,  for 
himself,  Senior  Circuit  Judge  Danaher,  and  Circuit 
Judges  Tamm,  MacKinnon  and  Robb,  for  reversal  as  to 
item  (4).  (c)  Senior  Circuit  Judge  Danaher,  joined  by 
Circuit  Judges,  Tamm,  MacKinnon  and  Robb  for  dis- 
missal of  the  complaint. 

Leventhal,  Circuit  Judge:  This  appeal  is  from  a  Dis- 
trict Court  order  entered  on  June  12,  1973,  in  an  action 
by  Alan  and  Margaret  McSurely  against  Honorable  John 
L.  McClellan,  Jerome  S.  Adlerman,  Donald  F.  O'Donnell, 
and  John  Brick,  then  the  Chairman,  General  Counsel, 
Chief  Counsel  and  Investigator,  respectively  of  the  Per- 

3 


112 


rnanent  Subcommittee  on  Investigation  of  the  United 
States  Senate  Committee  on  Government  Operations 
(hereinafter  Subcommittee)  ;  and  Thomas  B.  Ratliff,  then 
Commonwealth  Attorney  for  Pike  County,  Kentucky.1 
The  plaintiffs,  appellees  here,  seek  compensatory  and  puni- 
tive damages  from  each  defendant  for  alleged  violations 
of  their  rights  under  42  U.S.C.  §§  1981,  1983,  and  1985, 
and  under  the  First,  Fourth,  Fifth  and  Fourteenth 
Amendments  of  the  Constitution.2  These  are  claimed 
to  arise  from  individual  actions  and  a  conspiracy  of 
defendants  to  harass,  stigmatize,  and  intimidate  plain- 
tiffs through  the  appropriation  and  use  of  materials 
taken  from  their  home  in  an  unlawful  search  by  Ken- 
tucky agents  on  August  11,  1967.  The  District  Court's 
order  denied  a  motion  of  defendants  McClellan,  Adler- 
man,  O'Donnell  and  Brick  (hereinafter  federal  defend- 
ants) to  dismiss  or  for  summary  judgment,  and  allowed 
the  suit  to  proceed.  Defendant  Ratliff  did  not  join  the 
motion  and  is  not  a  party  to  this  appeal.3 


1  During  the  pendency  of  this  action,  defendants  Brick  and 
Adlerman  died.  On  December  4,  1974,  this  court,  sua  sponte, 
ordered  the  parties  to  file  memoranda  on  whether  a  tort  action 
against  Brick  or  his  personal  representative  survives  that 
defendant's  death.  Both  appellants  and  appellees  responded 
that  the  action  was  maintainable  against  the  personal  repre- 
sentative of  Brick's  estate.  Presumably  the  same  would  follow 
for  defendant  Adlerman.  This  matter  should  be  addressed  by 
the  District  Court  on  remand. 

2  Jurisdiction  is  founded  on  28  U.S.C.  §§  1331,  1332,  1343  (3) 
and  (4). 

*  Defendant  Ratliff  is  named  in  the  amended  complaint  and 
filed  an  answer,  see  Appendix  "A"  to  Br.  for  Appellees  for 
the  Court,  Sitting  En  Banc.  Since  he  did  not  file  any  motions 
in  response  to  the  issues  raised  in  this  action,  there  has  been 
no  pre-trial  activity  with  respect  to  him.  Plaintiffs  maintain 
they  have  not  discontinued  the  proceedings  as  to  him.  Id.  at 
17-18  n.7.  The  Government  does  not  represent  Ratliff  and 
this  appeal  is  not  taken  in  his  behalf.  Br.  for  Appellants  at 
lln.8. 
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The  federal  defendants  argue  in  their  appeal  that 
further  proceedings  would  violate  their  right  under  the 
Speech  or  Debate  Clause  of  the  Constitution  4  not  to  be 
questioned  outside  of  Congress  for  their  legislative  acts, 
and  that  the  use  in  a  congressional  investigation  by  de- 
fendant Senator  and  his  aides  of  documents  unlawfully 
seized  by  others  was  not  barred  by  the  Fourth  Amend- 
ment. 

A  panel  of  this  court  in  an  opinion  rendered  October 
28,  1975,  one  judge  dissenting  in  part,  reversed  the  Dis- 
trict Court  as  to  some  of  the  claims  in  the  complaint  and 
remanded  for  further  development  "certain  disputed  is- 
sues which  conceivably  might  show  plaintiffs  to  have  a 
cause  of  action."  5  By  an  order  issued  February  10,  1976, 
this  court,  en  banc,  granted  appellees'  suggestion  for 
rehearing  en  banc  and  vacated  the  decision  of  the  panel. 
Oral  argument  before  the  full  court  was  held  on  April 
19,  1976. 

I.  Background 

The  factual  background  of  this  case  has  been  developed 
extensively  in  other  decisions  of  this  court.6  To  aid 
present  consideration,  we  review  briefly  the  facts  perti- 


4  The  Senators  and  Representatives  shall  receive  a  Com- 
pensation for  their  Services,  to  be  ascertained  by  Law, 
and  paid  out  of  the  Treasury  of  the  United  States.  They 
shall  in  all  Cases,  except  Treason,  Felony  and  Breach 
of  the  Peace,  be  privileged  from  Arrest  during  their 
Attendance  at  the  Session  of  their  respective  Houses, 
and  in  going  to  and  returning  from  the  same;  and  for 
any  Speech  or  Debate  in  either  House  they  shall  not  be 
questioned  in  any  other  place. 

Art.  I,  §  6,  el.  1. 

5  McSurely  v.  McClellan,  172  U.S.App.D.C.  364,  369,  521 
F.2d  1024,  1029   (1975). 

'See  McSurely  v.  McClellan,  138  U.S.App.D.C.  187,  189- 
90,  426  F.2d  664,  666-67  (1970)  ;  United  States  v.  McSurely, 
154  U.S.App.D.C.  141,  143-47,  473  F.2d  1178,  1180-84  (1972)  ; 
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nent  to  this  appeal,  drawing  generously  on  the  outline 
of  facts  in  the  panel  decision.7 

In  1967  Alan  and  Margaret  McSurely  were  organizers 
for  the  Southern  Conference  Educational  Fund,  Inc., 
in  Pike  County,  Kentucky.  Alan  McSurely  was  also  af- 
filiated with  the  National  Conference  of  New  Politics 
and  Vietnam  Summer,  both  unincorporated  associations. 
On  the  night  of  August  11,  1967,  following  issuance  of  an 
arrest  warrant  charging  Alan  McSurely  with  seditious 
activities  against  the  Commonwealth  of  Kentucky  in  vio- 
lation of  KRS  432.040  and  a  search  warrant  calling  for 
a  seizure  of  seditious  material,  officials  of  Pike  County 
arrested  both  the  McSurelys  and  seized  a  large  volume 
of  books,  posters,  pamphlets  and  other  materials  found 
in  their  home. 

On  September  14,  1967,  in  response  to  a  complaint 
filed  by  the  McSurelys,  a  three-judge  district  court,  for 
the  Eastern  District  of  Kentucky,  found  the  Kentucky 
sedition  statute  facially  unconstitutional,  on  grounds  of 
First  Amendment  overbreadth  and  vagueness  and  fed- 
eral preemption,  and  enjoined  state  prosecution  of  the 
McSurelys  under  the  authority  of  Dombroivski  v.  Pfister, 
380  U.S.  479  (1965). 8  In  its  order,  the  court  directed 
Thomas  B.  Ratliff,  Commonwealth  Attorney  for  Pike 
County,    to   hold    in    safekeeping    the    seized    materials, 


McSurely  v.  McClellan,  supra  note  5,   172  U.S.App.D.C.  at 
369-73,  521  F.2d  at  1029-33. 

7  Reference  will  also  be  made  throughout  this  opinion  to  the 
stipulations  that  were  entered  into,  on  December  5,  1967, 
between  counsel  for  the  McSurelys  and  the  United  States  fol- 
lowing the  decision  in  McSurely  v.  Ratliff,  282  F.  Supp.  848 
(E.D.Ky.  1967)  (hereinafter  Stip.),  App.  20-22;  and  to  De- 
fendants' Appendix  in  the  related  case,  United  States  v. 
McSurely,  154  U.SApp.D.C.  141,  473  F.2d  1178  (1972) 
(hereinafter  DA.),  which  was  filed  as  part  of  the  record 
in  this  action  on  September  14,  1973. 

6  McSurely  v.  Ratliff,  282  F.  Supp.  848    (E.D.Ky.   1967). 
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pending  possible  appeal  of  the  court's  decision  to  the 
Supreme  Court.9  Shortly  thereafter,  Lavern  Duffy,  As- 
sistant Counsel  to  the  Subcommittee,  telephoned  Ratliff 
to  inquire  about  the  seized  items.10  In  a  stipulation  en- 
tered into  after  the  three-judge  court  decision,  counsel 
for  the  McSurelys  and  the  United  States  agreed  that 
"[t]he  aforesaid  telephone  call  represented  the  only  con- 
tact^ between  Duffy  and  Ratliff.11 

As  a  result  of  the  Duffy  call,  on  October  8,  1967,  John 
Brick,  an  investigator  for  the  Subcommittee,  traveled  to 
Pikeville.  After  Ratliff  confirmed  that  the  seized  mate- 
rials contained  information  relating  to  activities  of  or- 
ganizations in  which  the  Subcommittee  was  interested, 
Brick  examined  photocopies  of  234  documents  delivered 
to  his  Pikeville  motel  room  by  Thadeus  Scott,  a  Com- 
monwealth Detective.  The  following  morning,  October  9, 
Scott  drove  Brick  to  the  Pike  County  Court  House,  where 
Scott's  assistant,  Herman  Dotson,  opened  a  locked  door 
to  the  walk-in  vault  room  in  the  Commonwealth  Attor- 
ney's office  which  housed  the  originals  of  the  seized  mate- 
rials. After  examining  these  documents,  Brick  proceeded 
to  the  United  States  Post  Office  in  Pikeville,  where  he 
inspected  the  file  of  three-judge  court  action,  asking  for 


9  It  is  further  ordered  that  all  books,  papers,  documents 
and  other  material  now  in  the  custody  of  the  Common- 
wealth Attorney  of  Pike  County,  Ratliff,  reflected  by  the 
Inventory  filed  in  this  action  continue  to  be  held  by  him 
in  safe  keeping  until  final  disposition  of  the  case  by 
appeal  or  otherwise. 

D.A.,  II,  962. 

10  Apparently  in  response  to  queries  from  reporters,  Ratliff 
had  previously  announced  that  the  seized  materials  would  be 
made  available  to  congressional  committees.  See  Answer  of 
Thomas  Ratliff,  supra  note  3,  at  2A;  Ratliff's  testimony  at 
the  McSurelys'  contempt  trial,  D.A.,  I,  399. 

11  Stip.  3,  App.  20. 
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copies  of  the  September  14  order  and  the  inventory  of 
seized  items.  On  October  12,  Brick  returned  to  Pike 
County  Court  House,  where,  again  accompanied  by  Scott 
and  Dotson,  he  reexamined  the  seized  materials  for  four 
hours  and,  according  to  a  stipulation  agreed  to  by  the 
McSurelys'  counsel,  for  the  first  time  took  notes  of  the 
contents  of  the  documents.12  Apparently,  Brick  was  pro- 
vided with  copies  of  234  of  the  documents,  which  he 
took  with  him  on  his  return  to  Washington.13 

On  October  16,  1967,  at  Senator  McClellan's  direction, 
Brick  prepared  subpoenas  duces  tecum  for  certain  of  the 
McSurely  materials  in  Ratliff's  possession  which  the 
Senator  had  determined  would  be  relevant  to  the  Sub- 
committee investigation  of  the  April,  1967  riot  in  Nash- 
ville, Tennessee.  Plaintiffs  filed  motions  with  the  three- 
judge  court  to  prevent  Ratliff  from  releasing  the  seized 
materials  to  the  Subcommittee  and  to  direct  him  to  re- 
turn the  documents  to  them.  Considerable  litigation  en- 
sued, culminating  in  a  decision  by  the  Court  of  Appeals 
for  the  Sixth  Circuit,  on  July  29,  1968,  ordering  the  re- 
turn of  the  materials  because  the  time  for  appeal  of 
the  three-judge  district  court  judgment  had  expired,  but 
without  prejudice  to  the  right  of  the  Subcommittee  to 


12  Stip.  11,  App.  21. 

13  Stipulation  9  states  that  on  the  morning  of  October  9, 

1967,  "Mr.  Brick  brought  with  him  the  xeroxed  material 
which  Mr.  Scott  had  furnished  to  him  the  night  before  and 
returned  it  to  Mr.  Scott."  App.  20-21.  This  appears  to  be 
an  error,  because  Brick  himself,  in  testimony  at  the  Mc- 
Surelys' contempt  trial,  stated  that  he  took  back  to  Wash- 
ington the  234  photocopies  that  Scott  had  given  to  him  on 
October  8,  and  these  were  returned  to  Scott  on  August  18, 

1968,  and  received  by  the  McSurelys  on  November  8,  1968. 
D.A.,  II,  728-30.  Appellants  concede  this  was  the  case,  Br. 
for  Appellants  at  7.  This  court  so  found  in  our  1972  ruling, 
United  States  v.  McSurely,  supra  note  7,  154  U.S.App.D.C. 
at  145-46,  154,  473  F.2d  at  1182-83,  1191. 
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j  proceed  with  the  enforcement  of  its  subpoenas.14  On 
November  8,  the  district  court  for  Kentucky  directed 
the  return  to  the  McSurelys  of  the  seized  items,  and 
on  the  same  day  the  McSurelys  received  the  234  copies 
that  had  been  given  to  Brick.15 

Upon  receipt  of  these  materials,  the  McSurelys  were 
immediately  served  with  new  subpoenas  similar  to  the 
original  ones.  The  McSurelys  appeared  before  the  Sub- 
committee, on  March  4,  1969,  but  refused  to  produce  the 
subpoenaed  materials.  Pursuant  to  a  Senate  resolution, 
they  were  indicted  for  contempt  of  Congress  on  August 
29,  1969.  They  were  tried  in  the  United  States  District 
Court  for  the  District  of  Columbia.  They  were  con- 
victed on  June  20,  1970.  On  appeal  this  court  reversed 
the  conviction,  the  majority  taking  the  position  that 
"the  framing  by  the  Subcommittee  of  the  subpoenas 
relied  upon  here  for  conviction  of  the  McSurelys  was 
based  upon  information  derived  from  unconstitutional 
searches,  both  by  state  officials  and  by  the  Subcom- 
mittee's investigator.,,  United  States  v.  McSurely,  154 
U.S.App.D.C.    141,    155,    473   F.2d    1178,    1192    (1972). 

The  action  for  damages  presently  under  consideration 
was  originally  filed  in  the  District  Court  for  the  District 
of  Columbia  on  March  4,   1969,  the  same  day  that  the 


14  McSurely  v.  Ratliff,  398  F.2d  817  (6th  Cir.  1968).  See 
discussion  in  note  58  infra. 

15  There  is  some  dispute  as  to  when  Brick  returned  the  234 
copies.  Defendants  assert  that  Brick  made  the  return  to 
Commonwealth  Detective  Scott  on  August  14,  1968  for  which 
he  received  a  receipt,  although  the  actual  transfer  to  the 
McSurelys  did  not  take  place  until  November  8.  D.A.,  II, 
730.  Plaintiffs  counter  that  Brick  retained  possession  until 
the  November  8  transfer.  To  the  extent  this  issue  is  relevant 
to  the  claims  that  survive  our  partial  grant  of  summary 
judgment  on  the  ground  of  legislative  immunity,  see  note  25 
infra,  it  is  a  matter  for  initial  determination  by  the  District 
Court  on  remand. 
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McSurelys  appeared  before  the  Subcommittee.  The  Dis- 
trict Court  issued  an  order  staying  all  proceedings,  to 
continue  in  effect  until  thirty  days  after  final  resolution 
of  the  criminal  case  against  the  McSurelys.  On  De- 
cember 26,  1970,  this  court  vacated  the  stay  as  over- 
broad, and  remanded  for  further  proceedings.18  On  Au- 
gust 30,  1971,  plaintiffs  were  granted  leave  to  file  an 
amended  and  supplemental  complaint.  Shortly  there- 
after, the  federal  defendants  filed  a  motion  to  dismiss 
or  for  summary  judgment,  which  the  District  Court 
denied  on  June  12,  1973.  During  this  period,  the  trial 
court  reimposed  a  stay  of  discovery  efforts  by  plaintiffs.17 
After  the  Supreme  Court  decided  Doe  v.  McMillan,  412 
U.S.  306  (1973),  the  federal  defendants  moved  for  re- 
consideration or  certification  under  28  U.S.C.  §  1292(b) 
of  the  issue  of  their  legislative  immunity.  The  District 
Court  denied  this  motion  on  July  9,  1973.  This  appeal 
followed. 

II.  The  Issue  on  Appeal 

The  sole  issue  here  is  whether  the  federal  defendants 
enjoy  absolute  immunity  under  the  Speech  or  Debate 
Clause,  both  as  a  matter  of  substantive  defense  and 
as  a  bar  to  further  judicial  inquiry,  for  the  conduct  al- 
leged  in   the    amended   complaint.18     Following   the    ap- 


16  McSurely  v.  McClellan,  138  U.S  App.D.C.  187,  426  F.2d 
664  (1970). 

17  After  the  District  Court  vacated  the  stay  on  June  12, 
1973,  plaintiffs  proceeded  to  depose  defendant  O'Donnell  on 
July  10  and  Robert  E.  Dunne,  a  former  employee  of  the  Sub- 
committee, on  August  3.  No  deposition  has  been  taken  from 
Senator  McClellan,  although  he  filed  an  affidavit  denying 
plaintiffs'  allegations,  App.  56-61.  Further  discovery  came 
to  a  halt  after  the  federal  defendants  filed  a  notice  of  appeal 
on  August  6,  1973. 

18  The  District  Court's  denial  of  the  motion  to  dismiss  or 
for  summary  judgment  based  on  a  claim  of  legislative  im- 
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proach  of  the  Supreme  Court  in  Doe  v.  McMillan,  412 
U.S.  at  325,  we  decide  here  only  the  threshold  question 
of  legislative  immunity,  "indicatLing]  nothing  as  to 
whether  [plaintiffs]  have  pleaded  a  good  cause  of  action 
or  whether  [defendants]  have  other  defenses,  constitu- 
tional or  otherwise." 

The  panel  decision  characterized  the  activities  alleged 
in  the  amended  complaint  as  falling  into  seven  categories. 
All  are  asserted  to  have  been  engaged  in  by  the  federal 
defendants,  in  conspiracy  with  defendant  Ratliff,  for  the 
purpose  of  harassing  and  intimidating  plaintiffs  and  the 
organizations  with  which  they  may  have  been  associated, 
driving  plaintiffs  out  of  Pike  County,  or  carrying  out  a 
"personal  vendetta"  of  defendant  McClellan.  The  seven 
categories  are  as  follows: 

(1)  The  unlawful  search  and  seizure  of  the  Mc- 
Surelys'  books  and  papers  by  Kentucky  authorities. 

(2)  The  inspection  by  Brick  of  these  unlawfully 
seized  materials. 

(3)  The  transport  by  Brick  of  copies  of  234  docu- 
ments to  Washington. 

(4)  The  inspection  of  some  or  all  of  these  234  copies 
by  the  staff  of  the  Subcommittee. 

(5)  The  use  of  the  copies  as  the  basis  for  issuance 
of  subpoenas  for  some  of  the  documents. 

(6)  The  procurement  of  contempt  of  Congress  cita- 
tions against  the  plaintiffs  by  consciously  withhold- 
ing from  the  Senate  the  facts  relating  to  the  chal- 
lenged subpoenas. 


munity  is  an  appealable  final  order  for  purposes  of  28  U.S.C. 
§  1291.  On  this  point,  we  adopt  the  reasoning  of  the  panel 
decision.  McSurely  v.  McClellan,  supra  note  5,  172  U.S.App. 
D.C.  at  370-72,  521  F.2d  at  1030-32. 
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(7)  The  dissemination  of  some  or  all  of  the  234 
copies  obtained  by  Brick  to  persons  or  agencies  out- 
side of  the  Subcommittee — particularly  the  Internal 
Revenue  Service.19 

Appellants  maintain  that  their  conduct  in  this  case  is 
completely  insulated  from  judicial  scrutiny  by  the  Speech 
or  Debate  Clause.  We  agree  with  the  District  Court 
that  plaintiffs'  action  is  not  entirely  foreclosed  by  leg- 
islative immunity.  However,  some  of  the  allegations  im- 
plicate legislative  activity  falling  within  the  protective 
ambit  of  the  Clause.  To  ensure  that  appellants  are  not 
put  to  the  burden  of  defending  themselves  as  to  their 
protected  legislative  activity,  we  proceed  to  identify  for 
the  District  Court's  guidance  on  remand  which  of  the  al- 
legations on  the  present  record  may  be  the  subject  of 
further  proceedings,  and  which  involve  conduct  en- 
titling appellants  to  summary  judgment  in  their  favor. 

III.  Conduct  Subject  to  Further  Proceedings 

Previous  decisions  of  the  Supreme  Court  make  clear 
that  the  Speech  or  Debate  Clause,  designed  to  preserve 
the  independence  and  integrity  of  the  Legislative  Branch, 
has  been  "read  broadly  to  effectuate  its  purposes," 
United  States  v.  Johnson,  383  U.S.  169,  180  (1966),  in- 
cluding within  its  protective  sweep  those  activities  which 
are  "generally  done  in  a  session  of  the  House  by  one 
of  its  members  in  relation  to  the  business  before  it," 
Kilboum  v.  Thompson,  103  U.S.  168,  204  (1880).  Ac- 
cordingly, in  addition  to  literal  speech  or  debate  within 
either  House,  the  Court  has  recognized  absolute  im- 
munity for  legislators'  acts  of  voting,   conduct  at  com- 


19  McSurely  v.  McClellan,  supra  note  5,  172  U.S.App.D.C. 
at  373,  521  F.2d  at  1033. 

For  a  discussion  of  the  claim  based  on  dissemination  to 
persons  or  agencies  outside  of  Congress,  see  note  25  infra. 
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mittee  hearings,  preparation  of  committee  reports,  au- 
thorization oi  committee  publications  and  their  internal 
distribution,20  and  issuance  of  subpoenas  concerning  a 
subject  "on  which  'legislation  could  be  had.'  "  21  Aides 
are  protected  for  conduct  which  would  enjoy  immunity 
if  performed  by  the  Members  of  Congress  themselves.22 

However,  the  Court  has  repeatedly  insisted  that  the 
Speech  or  Debate  Clause  is  subject  to  "finite  limits/' 23 
refusing  to  stretch  its  protective  umbrella  "beyond  the 
legislative  sphere"  to  conduct  not  "essential  to  legislat- 
ing." 24  We  now  turn  to  those  parts  of  the  amended 
complaint  that  make  allegations  of  conduct  that  may 
have  breached  those  "finite  limits,"  and  are  subject  to 
further  proceedings  on  remand. 

A.     Dissemination  Outside  of  Congress 

We  discuss,  first,  the  allegation  of  dissemination  of 
some  or  all  of  the  234  documents  to  individuals  or 
agencies  outside  of  the  Subcommittee.  To  the  extent 
plaintiffs  charge  dissemination  outside  of  the  Halls  of 
Congress,  the  federal  defendants  are  not  immune  to 
further  questioning.25    "That  Senators  generally  perform 


20  See  Doe  v.  McMillan,  412  U.S.  306,  311-13,  317-18  (1973)  ; 
Gravel  v.  United  States,  408  U.S.  606,  615-16,  624,  628-29 
(1972)  ;  Tenney  v.  Brandhove,  341  U.S.  367,  377-78   (1951). 

21  See  Eastland  v.  United  States  Servicemen's  Fund,  421 
U.S.  491,  504-06  (1975). 

22  See  Eastland  v.  United  States  Servicemen's  Fund,  421 
U.S.  at  507;  Doe  v.  McMillan,  412  U.S.  at  317-18;  Gravel  v. 
United  States,  408  U.S.  at  620-22.  Compare  Dombrowski  v. 
Eastland,  387  U.S.  82,  84-85  (1967)  discussed  in  note  36 
infra. 

23  Doe  v.  McMillan,  412  U.S.  at  317. 

24  Gravel  v.  United  States,  408  U.S.  at  621,  624-25. 

25  The  claim  of  dissemination  of  some  or  all  of  the  234 
documents  to  the  Internal  Revenue  Service    (IRS)    was  not 
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certain  acts  in  their  official  capacity  as  Senators  does 
not  necessarily  make  all  such  acts  legislative  in  na- 
ture." Gravel  v.  United  States,  408  U.S.  606,  625 
(1972).     Even  though    Members   of   Congress    or   their 


made  in  the  amended  complaint.  This  claim  arose  because 
of  the  disclosure  of  certain  IRS  documents,  obtained  as  a 
result  of  a  Freedom  of  Information  Act  suit,  which  indicated 
contacts,  beginning  on  August  28,  1968,  between  members  of 
the  Subcommittee  staff  and  the  IRS  concerning  formal  access 
to  each  other's  files. 

On  November  25,  1974,  plaintiffs  filed  a  supplemental  affi- 
davit lodging  these  recently  disclosed  materials  with  the 
court.  The  federal  defendants  countered  on  January  24,  1975, 
arguing  that  even  if  the  IRS  had  gained  access  to  the  Sub- 
committee files  at  some  point  after  August  28,  1968,  the 
McSurelys  could  not  have  been  harmed  thereby  because  the 
234  copies  were  returned  to  Commonwealth  Detective  Scott 
on  August  14,  1968  (and  received  by  the  McSurelys  on 
November  8,  1968),  and  Brick  had  testified  at  the  McSurelys' 
contempt  trial  that  he  made  no  copies  and  that  neither  he  nor 
the  Subcommittee  retained  any  of  the  documents,  D.A.,  II, 
730.  Plaintiffs,  in  their  reply  to  defendants'  response,  filed 
January  31,  1975,  dispute  both  that  the  documents  were 
turned  over  to  Scott  on  August  14,  1968  and  that  no  copies 
were  made.  Since  we  affirm  the  District  Court's  denial  of 
summary  judgment  on  this  claim,  we  leave  the  resolution  of 
this  question  to  the  District  Court  on  remand. 

Plaintiffs'  amended  complaint  also  alleges  that  Brick  ex- 
hibited copies  of  the  234  items  to  unknown  persons  causing 
plaintiffs  damage  and  embarrassment,  and  that  McClellan 
"used  the  instrumentality  of  the  [Subcommittee]  investiga- 
tion to  carry  out  a  personal  vendetta  between  himself  and 
a  certain  personage  of  prominence  named  in  some  of  the 
private  correspondence  of  the  plaintiff  Margaret  McSurely." 
Amended  and  Suppl.  Compl.  Iffi  19,  28(b)  (ii),  App.  45,  50. 
However,  there  is  no  specific  allegation  that  Brick  embar- 
rassed plaintiffs  or  that  McClellan  pursued  his  purported 
"vendetta"  by  dissemination  outside  of  the  Subcommittee  it- 
self. The  claim  of  dissemination  outside  of  the  Halls  of  Con- 
gress apparently  rests  on  access  by  IRS  officials. 
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aides  frequently  intercede  on  behalf  of  constituents  with 
agencies  of  the  Executive  Branch 2C  or  disseminate  to 
the  public  beyond  "the  legitimate  legislative  needs  of 
Congress"  documents  introduced  at  committee  hearings,27 


2GSee  United  States  v.  Brewster,  408  U.S.  501,  512-14 
(1972)  ;  United  States  v.  Johnson,  383  U.S.  169,  172  (1966). 
As  the  Court  stated  in  Gravel  v.  United  States,  "[m]  embers 
of  Congress  are  constantly  in  touch  with  the  Executive 
Branch  of  the  Government  and  with  administrative  agencies 
— they  may  cajole,  and  exhort  with  respect  to  the  adminis- 
tration of  a  federal  statute — but  such  conduct,  though  gen- 
erally done,  is  not  protected  legislative  activity."  408  U.S.  at 
625. 

27  Although  the  Court  has  yet  to  deny  legislative  immunity 
to  all  public  dissemination  of  materials  developed  in  the 
course  of  congressional  proceedings,  it  has  held  significant 
aspects  of  "the  informing  function  of  Congress,"  W.  Wilson, 
Congressional  Government  303  (1885),  outside  of  the  pro- 
tection of  the  Speech  or  Debate  Clause.  In  Gravel  v.  United 
States,  the  Court  found  that  private  republication  of  docu- 
ments introduced  and  made  public  at  a  committee  hearing 
"was  in  no  way  essential  to  the  deliberations  of  the  Senate," 
at  least  in  the  absence  of  authorization  by  Congress  or  the 
full  committee.   408  U.S.  at  625-26. 

Doe  v.  McMillan  goes  a  step  further,  at  least  three  Justices 
holding  that  even  congressional  authorization  does  not  serve 
to  immunize  publication  and  dissemination  to  the  general 
public  of  "otherwise  actionable  materials  going  beyond  the 
reasonable  requirements  of  the  legislative  function."  412  U.S. 
at  314-16  &  n.  10.  The  Court  did  not  elaborate  at  what  point 
general,  public  dissemination  transcends  "legitimate  legis- 
lative needs,"  but  apparently  this  turns  on  the  extent  of  the 
publication  and  distribution.  Id.  at  324.  In  a  separate  con- 
currence, Justice  Douglas,  joined  by  Justices  Brennan  and 
Marshall,  felt  that  the  "informing  function"  was  protected 
by  the  Speech  or  Debate  Clause,  but  not  where  exposure  to 
the  public  can  be  said  to  violate  the  First  Amendment.  Id.  at 
327-28.  Even  this  view,  however,  denies  "the  absolute  nature 
of  the  speech  or  debate  protection"  that  has  been  afforded, 
say,  issuance  of  subpoenas  concerning  a  subject  "on  which 
'legislation  could  be  had.'  "  See  Eastland  v.  United  States 
Servicemen's  Fund,  421  U.S.  at  509  &  note  77  infra. 
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such  conduct  falls  outside  of  legislative  immunity.  It 
does  not  meet  the  test  set  forth  in  Gravel,  that  activities 
other  than  literal  speech  or  debate  are  entitled  to  the 
immunity  of  the  Speech  or  Debate  Clause  only  when 
they  are  "an  integral  part  of  the  deliberative  or  com- 
municative processes  by  which  Members  participate  in 
committee  and  House  proceedings"  with  respect  to  mat- 
ters before  the  House.  408  U.S.  at  625.  Similarly,  dis- 
tribution or  exhibition  of  the  234  photocopies  outside  of 
legislative  channels  is  not  legislative  activity  entitled  to 
absolute  immunity  by  force  of  the  Speech  or  Debate 
Clause,  in  the  absence  of  a  claim  of  legislative  pur- 
pose.28 Such  activity,  if  otherwise  actionable  under  the 
applicable  law — a  matter  on  which  we  express  no  opin- 
ion 29 — may  be  the  subject  of  a  private  suit  for  damages.30 


28  As  previously  indicated  (see  text  at  pp.  14-16  &  notes  26- 
27  supra),  there  is  a  difference  between  actions  taken  by 
legislators,  however  frequently,  and  legislative  activity  pro- 
tected by  the  immunity  of  the  Speech  or  Debate  Clause. 

29  The  decision  of  the  panel  in  this  case  stated  that  although 
dissemination  to  private  individuals  of  unlawfully  seized 
materials  or  to  executive  agencies  of  material  which  are 
known  to  have  no  reasonable  relationship  to  the  agencies' 
task  might  be  actionable,  "a  Congressional  committee  lawfully 
may  forward  to  appropriate  Executive  agencies  information 
which  it  believes  relates  to  their  legitimate  functions — par- 
ticularly in  a  case,  such  as  this,  where  the  agency  itself  re- 
quested the  information."  McSurely  v.  McClellan,  supra  note  5, 
172  U.S.App.D.C.  at  387,  521  F.2d  at  1047. 

The  issue  before  the  court  at  this  time  is  simply  one  of 
absolute  legislative  immunity.  We  leave  open  the  question 
whether  disseminaton  of  otherwise  actionable  material  may 
be  privileged  on  some  other  basis. 

30  We  caution,  however,  that  liability,  if  any,  must  be  pre- 
mised on  acts  of  actual  distribution  or  exhibition  outside  of 
the  Halls  of  Congress,  and  plaintiffs  must  prove  their  case 
without  reference  to  any  legislative  activity,  such  as  acts 
of  authorization.  See  Doe  v.  McMillan,  412  U.S.  at  317-18; 
Gravel  v.  United  States,  408  U.S.  at  628-29. 
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B.  Inspection   and   Transportation   of  Documents 
Held  in  "Safekeeping"  by  Court  Order 

The  more  difficult  allegations  relate  to  what  may  be 
termed  investigative  activity.  We  have  no  doubt  that 
information  gathering,  whether  by  issuance  of  subpoenas 
or  field  work  by  a  Senator  or  his  staff,  is  essential  to 
informed  deliberation  over  proposed  legislation.  The 
recent  decision  in  Eastland  v.  United  States  Servicemen's 
Fund,  421  U.S.  491,  504  (1975),  holds  that  "[t]he 
power  to  investigate  and  to  do  so  through  compulsory 
process  plainly  falls  within"  the  test  for  legislative  ac- 
tivity announced  in  Gravel.  We  think  this  principle 
must  also  extend  to  field  investigations  by  a  Senator 
or  his  staff.  "A  congressman  cannot  subpoena  material 
unless  he  has  enough  threshold  information  to  know 
where,  to  whom,  or  for  what  documents  he  should  direct 
a  subpoena.  The  acquisition  of  knowledge  through  in- 
formal sources  is  a  necessary  concomitant  of  legislative 
conduct  and  thus  should  be  within  the  ambit  of  the  priv- 
ilege so  that  congressmen  are  able  to  discharge  their 
constitutional  duties  properly."  31 

However,  there  are  "finite  limits"  to  the  shield  erected 
by  the  Speech  or  Debate  Clause.  Thus,  Servicemen's 
Fund  requires  the  court  to  determine  whether  the  in- 
quiry "  'may  fairly  be  deemed  within  [the  Subcommit- 
tee's] province.'  "  421  U.S.  at  506.  This  requirement  of 
congressional  authorization  of  the  inquiry  by  the  par- 
ticular subcommittee  involved  was  clearly  met  in  this 
case.  In  the  broad,  the  investigative  activity  here  con- 
cerned matters  "on  which  'legislation  could  be  had.'  "  Id. 
at  506.  The  Senate  Resolution  of  August  11,  1967,  au- 
thorized an  investigation  into  the  causes  of  civil  and 
criminal  disorder  that  were  racking  the  nation  during 


31  Reinstein   &   Silverglate,   Legislative   Privilege   and   the 
Separation  of  Powers,  86  Harv.  L.  Rev.  1113,  1154  (1973). 
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this  period.  And  there  was  reason  for  investigative  fo- 
cus on  the  McSurelys.  A  riot  had  occurred  on  April  8-9, 
1967,  in  Nashville,  Tennessee.  The  McSurelys  have  stip- 
ulated that  they  attended  a  meeting  of  the  Southern 
Conference  Educational  Fund  in  Nashville  immediately 
before  the  April,  1967,  riot.32  Commonwealth  Attorney 
Ratliff  advised  Brick  in  Pikeville  on  October  8  that  some 
of  the  materials  seized  from  the  McSurleys'  home  con- 
tained reference  to  that  meeting.33 

This  does  not  end  our  inquiry.  Even  though  there  is 
broad  authorization  for  an  investigation  and  justification 
for  focus  on  particular  individuals,  a  Member  of  Con- 
gress or  congressional  employee  is  not  free  to  use  every 
conceivable  means  to  obtain  investigatory  materials, 
without  fear  of  criminal  prosecution  or  civil  suit.  The 
Court  has  taken  "a  decidedly  jaundiced  view  towards  ex- 
tending the  Clause  so  as  to  privilege  illegal  or  unconsti- 
tutional conduct  beyond  that  essential  to  foreclose  execu- 
tive control  of  legislative  speech  or  debate  and  associated 
matters  such  as  voting  and  committee  reports  and  pro- 
ceedings." Gravel  v.  United  States,  408  U.S.  at  620.  In 
Gravel  the  Court  held  the  Senator  and  his  aide  immune 
from  questioning  with  respect  to  conduct  that  transpired 
at  a  committee  hearing,  but  refused  to  extend  immunity 
to  grand  jury  questioning  concerning  third-party  crime 
or  criminal  conduct  by  the  Senator  or  his  aide  related  to 
preparation  for  the  hearing.34   Thus,  the  grand  jury  was 


32  Stip.  15,  App.  21. 

33  Stip.  5,  App.  20. 

34  An  interesting  parallel  to  the  Gravel  case  can  be  found  in 
the  Duncan  Sandys  incident.  In  1938,  Sandys,  an  opposition 
member  of  the  House  of  Commons,  obtained  and  disclosed 
secret  military  documents,  allegedly  in  violation  of  the  Offi- 
cial Secrets  Act,  10  &  11  Geo.  5,  c.  75  (1920) .  Sandys  sought  to 
arouse  public  sentiment  to  remedy  inadequate  anti-aircraft 
defenses  around  London,  a  problem  disclosed  by  the  docu- 
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permitted  to  "trac[e]  the  source  of  obviously  highly 
classified  documents  that  came  into  the  Senator's  pos- 
session," provided  "no  legislative  act  is  implicated  by 
the  questions,"  id.  at  628,  notwithstanding  the  fact  that 
those  documents  were  an  integral  part  of  the  preparation 
for  the  committee  proceeding  that  was  held  protected 
conduct.35  Dombroivski  v.  Eastland,  387  U.S.  82  (1967), 
holds  that  the  Speech  or  Debata  Clause  will  not  protect 
a  Member  or  employee  of  Congress  from  suit  if  he  en- 
gages in  a  conspiracy  with  state  officials  to  obtain  infor- 
mation by  unlawful  search  and  seizure  in  violation  of 
the   Fourth   Amendment.36 


ments.  A  military  court  of  inquiry  subpoenaed  Sandys  to  de- 
termine the  source  of  the  documents.  This  led  to  the  appoint- 
ment of  a  special  committee  of  Commons,  which  determined 
that  the  solicitation  or  receipt  of  information  in  contraven- 
tion of  the  Official  Secrets  Act  was  not  privileged  activity. 
Report  for  the  Select  Committee  on  the  Official  Secrets  Act 
xi  (London,  1939). 

35  See  Gravel  v.  United  States,  408  U.S.  at  629-33  (Stewart, 
J.,  dissenting  in  part)  ;  Reinstein  &  Silverglate,  supra  note  31, 
at  1155-56. 

36  In  Dombrowski  v.  Eastland,  the  Speech  or  Debate  Clause 
protected  Senator  Eastland,  who  was  also  a  subcommittee 
chairman,  but  not  subcommittee  counsel  Sourwine.  The  Court 
dismissed  the  complaint  as  to  Eastland  because  "the  record 
[did]  not  contain  evidence  of  his  involvement  in  any  activity 
that  could  result  in  liability,"  but  permitted  trial  to  continue 
as  to  Sourwine  because  "[t]here  [was]  controverted  evidence 
in  the  record  .  .  .  which  afford  [ed]  more  than  merely  color- 
able substance"  to  the  yet  unproved  charge  that  he  conspired 
to  violate  the  constitutional  rights  of  private  parties.  387  U.S. 
at  84-85. 

The  case  stands  for  the  proposition  that  both  a  Member  of 
Congress  and  his  aides  are  equally  answerable  to  a  charge 
of  conspiracy  to  violate  Fourth  Amendment  rights,  provided 
petitioners  set  forth  specific  facts  showing  a  genuine  issue 
for  trial.  See  Note,  The  Scope  of  Immunity  for  Legislators 
and  Their  Employees,  77  Yale  L.  J.  366,  381-82  (1967).  Not- 
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The  employment  of  unlawful  means  to  implement  an 
otherwise  proper  legislative  objective  is  simply  not  "es- 
sential to  legislating."  As  with  taking  a  bribe,  resort  to 
criminal  or  unconstitutional  methods  of  investigative  in- 
quiry is  "no  part  of  the  legislative  process  or  function; 
it  is  not  a  legislative  act."  United  States  v.  Brewster, 
408  U.S.  501,  526  (1972).  While  "protecting  the  rights 
of  others"  in  such  cases  "may  have  to  some  extent  frus- 
trated a  planned  or  completed  legislative  act,"  the  focus 
on  means  permits  the  court  to  afford  relief  "without 
proof  of  a  legislative  act."  Gravel  v.  United  States,  208 
U.S.  at  621.37 

As  to  the  matter  of  conspiracy  in  the  initial  raid  of 
the  McSurelys'  home  by  Kentucky  authorities,  the  amend- 
ed complaint  alleges  RatlifFs  involvement,38  but  it  does 
not  appear  to  charge  any  of  the  federal  defendants  with 
promotion  of  or  participation  in  the  original  search  and 
seizure.  The  amended  complaint  merely  asserts  that 
"[a]t  or  about  the  time  of  the  initial  unconstitutional  and 
illegal  raids"  the  federal  defendants,  and  unknown  oth- 
ers, "undertook  a  plan  of  action  to  [c]ontinue  the  course 


withstanding  some  language  in  the  opinion,  see  387  U.S.  at  85, 
subsequent  decisions  of  the  Court  make  clear  that  the  im- 
munity available  is  defined  by  the  nature  of  the  act  involved, 
not  the  status  of  the  actor.  See  Gravel  v.  United  States,  408 
U.S.  at  620-22;  Doe  v.  McMillan,  412  U.S.  at  315,  317-18; 
Eastland  v.  United'  States  Servicemen's  Fund,  421  U.S.  at 
507. 

37  See  also  United  States  v.  Dowdy,  479  F.2d  213,  224  n.20 
(4th  Cir.),  cert,  denied,  414  U.S.  823   (1973). 

38  Amended  and  Suppl.  Compl.  flU  11-14,  App.  41-43.  Since 
Ratliff  is  not  a  party  to  this  appeal,  we  have  no  occasion  to 
decide  whether  a  state  prosecutor  enjoys  absolute  immunity 
in  a  42  U.S.C.  §  1983  suit  for  actions  undertaken  in  an  in- 
vestigative capacity,  a  question  left  open  in  the  Supreme 
Court's  recent  decision  in  Imbler  v.  Pachtman,  424  U.S.  409, 
430-31  &  n.32  (1976). 
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of  action  undertaken  by  defendant  Ratliff  .  .  .  ." 39  Al- 
though there  is  a  certain  tolerance  in  the  federal  system 
of  lapses  in  pleading  and  curative  amendments,  at  this 
late  stage  of  an  action  which  was  originally  filed  on 
March  4,  1969,  we  must  hold  plaintiffs  to  their  failure 
specifically  to  allege  that  any  of  the  federal  defendants 
promoted  or  participated  in  the  Kentucky  raid.40  Ap- 
pellants are  entitled  to  dismissal  at  this  juncture  of  any 
claim  that  they  participated  in  the  initial  unlawful  seiz- 
ure by  the  Kentucky  officials. 

The  amended  complaint  clearly  charges  a  conspiracy 
of  the  federal  defendants,  in  concert  with  Ratliff,  to  in- 
spect, obtain  copies  of,  and  transport  back  to  Washington 
private  and  personal  correspondence  among  the  seized 
materials  "notwithstanding  the  [safekeeping]  order  of 
the  United  States  District  Court,"  and  "without  knowl- 
edge of  the  plaintiffs.  .  .  ."  41  Although  plaintiffs  have 
not  sharply  articulated  their  theory  of  liability,  their  al- 
legations are  unmistakably  addressed  to  a  wrongful 
inspection  and  transportation  of  documents  (causing 
constitutional  injury)    which    were    independent    of   the 


39  Amended  and  Suppl.  Compl.  If  18,  App.  43-44. 

40  We  note  that  the  McSurelys  had  stipulated  in  an  earlier 
case  that  Subcommittee  assistant  counsel  Duffy  did  not  have 
any  contact  with  Ratliff  until  their  September,  1967  telephone 
call,  more  than  a  month  after  the  raid,  Stip.  2-3,  App.  20 ;  and 
there  is  no  evidence  in  the  record  at  present  that  Brick,  or 
any  other  individual  associated  with  the  Subcommittee, 
traveled  to  Kentucky  until  October  8,  almost  two  months  after 
the  raid. 

If  in  the  course  of  discovery  on  the  claims  that  survive 
the  legislative  immunity  bar  evidence  develops  as  to  the  com- 
plicity of  the  federal  defendants  in  the  original  raid,  plaintiffs 
may  seek  to  amend  their  complaint,  subject  to  the  require- 
ments of  Fed.R.Civ.P.  15. 

41  Amended  and  Suppl.  Compl.  H  19,  App.  45. 
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initial  raid  by  Kentucky  officials.42  Without  deciding 
whether  Brick,  and  the  others  allegedly  acting  in  concert 
with  him,  did  indeed  violate  the  Fourth  Amendment  by 
his  inspection  and  transportation  back  to  Washington  of 
documents  that  were  under  a  court-imposed  "safekeep- 
ing" order,  and,  if  so,  whether  other  defenses  are  avail- 
able to  escape  or  mitigate  liability  in  damages,  there  is 
evidence  in  the  record  as  it  presently  stands  "which  af- 
fords more  than  merely  colorable  substance"  to  the  claim 
of  an  independent  Fourth  Amendment  violation  by 
Brick.43 

We  note  that  the  prior  decision  of  this  court  reversing 
the  McSurelys'  conviction  for  contempt  of  Congress  was 
premised  on  the  fact  that  Brick  committed  an  indepen- 
dent Fourth  Amendment  violation  by  his  unauthorized 
inspection  and  transportation  back  to  Washington  of  the 
234  documents.44    Although  our  prior  decision  is  not  res 


42  The  focus  here  is  on  the  illegality  committed  by  the  fed- 
eral defendants,  for  it  is  their  employment  of  means  in  vio- 
lation of  the  Fourth  Amendment,  if  any,  that  would  bring 
this  case  within  Gravel  v.  United  States  and  Dombrowski  v. 
Eastland. 

43  As  is  explained  in  part  V  infra,  we  do  not  at  this  juncture 
pass  on  whether  the  Fourth  Amendment  claim  should  be  dis- 
missed as  to  defendants  McClellan,  Adlerman  and  O'Donnell, 
even  though  plaintiffs  have  made  no  factual  proffer  of  "in- 
volvement in  any  activity  that  could  result  in  [their]  lia- 
bility." Dombrowski  v.  Eastland,  387  U.S.  at  84. 

4*  "[T]he  thrust  of"  the  McSurelys'  appeal  in  that  case  was 
"upon  the  basic  constitutional  issue  of  unlawful  search  and 
seizure,  not  only  by  the  Kentucky  officials,  but  later  by  a 
United  States  Senate  Subcommittee.  It  is  their  position  that 
their  refusal  to  comply  with  the  Subcommittee  subpoenas  can- 
not support  contempt  convictions  when  the  subpoenas  them- 
selves were  based  on  an  unauthorized  inspection  by  the  Sub- 
committee investigator  of  documents  which  had  been  seized 
by  state  officials  in  Kentucky  in  violation  of  the  Fourth 
Amendment  and  under  an  unconstitutional  statute."  United 
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States  v.  McSurely,  supra  note  7,  154  U.S.App.D.C.  at  144, 
473  F.2d  at  1181  (emphasis  supplied).  Throughout  the  opin- 
ion the  court  makes  clear  that  the  conviction  must  be  reversed 
because  the  subpoenas  "were  the  product  of  the  unauthorized 
inspection  and  search  of  the  documents  by  an  agent  of  the 
Subcommittee  itself" — the  product  of  an  independent  Fourth 
Amendment  violation  by  the  Subcommittee  through  the  ac- 
tions of  its  investigators.  See  id.  at  145-46  &  n.8,  147,  154- 
55,  157,  473  F.2d  at  1182-83  &  n.8,  1184,  1191-92,  1194. 

This  was  not  a  case  of  mere  "derivative  use"  by  the  Sub- 
committee of  the  "forbidden  fruits"  of  the  initial  illegality  of 
Kentucky  authorities.  In  addition  to  Weeks  v.  United  States, 
232  U.S.  383  (1914),  which  established  the  exclusionary  rule 
for  federal  prosecutions,  the  McSurelys  relied  on  Silverthorne 
Lumber  Co.  v.  United  States,  251  U.S.  385  (1920).  See  154 
U.S.App.D.C.  at  147,  473  F.2d  at  1184.  In  Silverthorne  the 
Court  struck  down  a  contempt  conviction  for  refusal  to  comply 
with  a  grand  jury  subpoena  for  originals  of  documents  that 
had  been  previously  unlawfully  seized  by  the  Government  and 
ordered  returned  by  a  district  court.  As  Justice  Holmes  noted, 
"the  case  is  not  that  of  knowledge  acquired  through  the 
wrongful  act  of  a  stranger,  but  it  must  be  assumed  that  the 
Government  planned  or  at  all  events  ratified  the  whole  per- 
formance." 251  U.S.  at  391.  Silverthorne  did  not  involve 
"knowledge  of  [facts]  gained  from  an  independent  source 
[which]  may  be  proved  like  any  others,  but  [rather]  knowl- 
edge gained  by  the  government's  own  wrong  [which]  cannot 
be  used  by  it  in  the  way  proposed."  Id.  at  392. 

Judge  Wilkey,  concurring  in  the  1972  reversal  of  the 
McSurelys'  conviction,  explained  that  "Justice  Holmes  prop- 
erly refused  to  allow  a  subsequent  regular  subpoena  to  remove 
the  taint  on  evidence  which  had  been  discovered  in  a  previous 
illegal  search,"  because  "[t]he  knowledge  obtained  from  the 
illegal  search  would  have  made  the  subsequent  documents  in 
effect  their  own  fruit."  154  U.S.App.D.C.  at  159  &  n.3,  473 
F.2d  at  1196  &  n.3.  Moving  to  the  case  before  him,  Judge 
Wilkey  noted  that  "some  degree  of  active  participation  by 
the  Subcommittee's  investigator  in  a  violation  of  the  Mc- 
Surelys' Fourth  Amendment  rights,  if  that  violation  was  also 
the  sole  source  of  the  information  upon  which  the  subpoenas 
were  issued,  might  justify  refusal  to  enforce  the  subpoenas." 
Id.  at  164,  473  F.2d  at  1201.  However,  Judge  Wilkey  decided 
to  reverse  the  conviction  on  "[t]he  sounder  ground"  of  lack 
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judicata  as  to  appellants  who  were  not  parties  to  the 
criminal  proceeding,  the  findings  and  conclusions  stated 
therein  are  surely  pertinent  to  the  determination  of 
whether  plaintiffs  have  made  enough  of  a  proffer  of  un- 
constitutional investigative  activity  to  survive  a  motion 
for  summary  judgment  grounded  on  legislative  immu- 
nity. In  unmistakable  terms,  this  court  rejected  the  con- 
tention that  Brick's  conduct  was  merely  passive  receipt 
of  materials  from  one  who  had  lawful  custody  and  au- 
thority to  grant  access  to  a  legislative  investigator.  We 
stated: 

That  activity  might  more  appropriately  be  de- 
scribed (1)  as  an  unconstitutional  exercise  of  power 
by  the  Commonwealth  attorney,  Ratliff,  and  his  sub- 
ordinates at  a  time  when  Ratliff  had  no  right  what- 
ever in  and  to  these  papers  except  to  hold  them  in 
safekeeping  (pending  appeal)  pursuant  to  the  order 
of  the  three-judge  court;  and  (2)  as  an  unlawful 
encroachment  by  the  Subcommittee  investigator  him- 
self upon  the  rights  of  the  McSurelys  under  the 
Fourth  Amendment.  Not  only  was  the  search  and 
seizure  of  appellants'  property  by  the  Common- 
wealth officials  illegal,  but  the  subsequent  search  and 
use  of  that  property  by  the  Subcommittee  investi- 
gator, with  the  cooperation  of  the  Commonwealth 
attorney,  violated  appellants'  constitutional  right  to 
have  their  property  safe  and  secure  from  unwar- 
ranted inspections. 

United  States  v.  McSurely,  154  U.S.App.D.C.  at  155,  473 
F.2d  at  1192.45 

This  case  is  shaped  by  appellants'  position  in  the  plead- 
ings.  It  does  not  involve,  nor  require  probing  what  legal 


of  pertinency  of  some  of  the  subpoenaed  material  "to  the  valid 
subject  of  the  legislative  inquiry."  Id.  at  166,  473  F.2d  at 
1203. 

"  See  also  154  U.S.App.D.C.  at  154,  473  F.2d  at  1191. 
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consequences  would  be  appropriate  for,  an  instance  of  a 
truly  passive  receipt  by  Subcommittee  personnel.  This 
is  not  a  case  where  appellants  had  nothing  more  to  do 
with  the  seized  documents  than  to  be  in  the  office  at  a 
time  when,  without  prearrangement,  Ratliff  spontaneous- 
ly either  deposited  the  documents  on  Brick's  desk  in  the 
Subcommittee  office  in  Washington  or  disclosed  their  con- 
tents to  the  public  at  large.40  The  pleadings  before  us 
are  entirely  congruent  with  the  situation  as  presented 
in  the  stipulations  of  counsel  for  the  McSurelys  and  the 
United  States  in  an  earlier  case  and  RatlifFs  testimony 
at  the  contempt  trial,  that  the  inquiry  was  initiated  by 
the  Subcommittee,  and  that  Brick  took  active  steps  to  ob- 
tain access  to  the  seized  materials  and  cart  back  from 
Kentucky  to  Washington  copies  of  the  McSurelys'  docu- 
ments, including  two  separate  visits  to  the  walk-in  vault 
room    where    the    originals    were    stored.47     Appellants' 


46  Judge  Wilkey's  concurring  opinion  in  United  States  v. 
McSurely  notes  that  "although  Brick's  examination  of  the 
McSurelys'  documents  may  be  characterized  as  an  illegal 
subcommittee  action,"  there  are  serious  line-drawing  problems 
in  determining  when  active  conduct  ends  and  "passive  recep- 
tion of  illegality  seized  information  from  others"  begins. 
154  U.S.App.D.C.  at  165,  473  F.2d  at  1202.  The  line  to  be 
drawn  in  the  case  before  us  is  fairly  clear.  As  Justice  Holmes 
has  pointed  out,  even  the  broadest,  least  controversial  stand- 
ard may  well  be  arbitrary  at  the  margin,  yet  that  is  no  rea- 
son for  refusing  to  recognize  differences  of  degree  and  there- 
by giving  no  weight  to  important  privacy  interests.  Cf.  Had- 
dock v.  Haddock,  201  U.S.  562,  631-32  (1906)  (Holmes,  J., 
dissenting). 

47  See  Stip.  1-11,  App.  20-21.  Ratliff  testified  at  the  Mc- 
Surelys' contempt  trial  that  he  never  contacted  a  Member  of 
Congress  or  his  staff  ("I  was  contacted,  but  I  did  not  con- 
tact"). He  also  stated  that  at  first  he  refused  Brick  access  to 
the  seized  materials,  because  he  had  refused  "other  people 
who  had  wanted  to  see  this  and  who  were  curious  to  see  this 
material,"  but  "after  [Brick]  assured  me — what  his  purpose 
was,  he  was  permitted  to  view  it."  D.A.,  I,  401-03. 
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counsel  contend  that  Brick  "played  no  role  in  the  selec- 
tion of  the  documents  he  would  be  given."  48  Brick's  own 
testimony  at  the  contempt  trial  indicates  that  his  activi- 
ties included  some  discretion  in  selection  of  what  he  ex- 
amined and  re-examined.49  Moreover  it  cannot  rightly  be 
put  that  there  is  no  claim  within  the  cognizance  of  the 
Fourth  Amendment  because  of  the  cooperation  of  the 
custodian.  Cooperation  of  a  custodian  without  authority 
to  grant  access  may  obviate  use  of  force,  but  it  does  not 
validate  an  otherwise  unlawful  search  and  seizure.50 


48  Reply  Br.  for  Appellants  at  5. 

49  Brick  testified  on  direct  that  he  did  not  "play  any  part  at 
all  in  the  selection"  of  the  documents  that  Commonwealth 
Detective  Scott  delivered  to  him  in  Brick's  Pikeville  motel 
room  on  October  8,  1967.  D.A.,  II,  728.  But  he  then  went 
on  to  explain  that  the  following  morning  he  went  to  the  Pike 
County  Court  House  to  examine  the  originals  of  the  seized 
items,  segregating  out  records  that  were  of  absolutely  no 
interest  to  him.  "I  wouldn't  want  to  say  [I  examined]  all 
[of  the  documents].  I  would  say  almost  all.  I  may  have 
missed  some  of  them.  I  did  not  inspect  the  records  of  a  man 
named  Joseph  Malloy.  They  were  mixed  in  with  these.  I  had 
no  interest  in  those."  Id.  at  729.  See  also  id.  at  738-39  (on 
cross-examination) . 

On  cross-examination  Brick  stated  that  when  the  documents 
were  handed  to  him  he  examined  what  he  was  receiving; 
that  he  told  Assistant  Commonwealth  Attorney  Dotson  and 
his  assistant,  Scott,  that  he  did  not  think  he  needed  some  of 
the  documents,  but  did  not  return  the  items  he  did  not  need; 
and  that  "[t]here  were  many  others  in  the  locked  vault  in 
the  Court  House"  that  he  did  not  take  but  "would  have  ob- 
tained under  the  [first]  subpoena  had  not  the  Subcommittee 
stopped  all  action  when  the  defendants  went  into  Court." 
D.A.,  II,  734-36. 

50  "[S]earches  without  a  warrant  or  probable  cause  may 
be  made  upon  the  voluntary  consent  of  the  party  affected  or  of 
someone  authorized  by  that  party  to  control  access  to  the 
places  or  things  searched."  Amsterdam,  Perspectives  on  the 
Fourth  Amendment,   58   Minn.   L.   Rev.   349,   358    (1974) 
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The  scope  of  Ratliff's  actual  authortiy  as  court- 
designated  custodian  to  hold  in  "safekeeping"  the  seized 
materials  remains  an  issue.  While  in  the  absence  of  the 
"refinement  which  can  occur  only  as  a  result  of  trial"  r>1 
we  can  not  make  a  conclusive  determination,  we  can 
state  with  fair  certainty  that  plaintiffs  have  made  out 


(emphasis  supplied).  As  to  third-party  consent,  "when  the 
consenting  party  has  less  than  a  complete  proprietary  or 
possessory  interest  in  the  searched  premises,  the  implicated 
party  is  usually  not  bound  by  the  consent."  Comment,  Third 
Party  Consent  to  Search  and  Seizure,  33  U.Chi.  L.  Rev.  797, 
805  (1966).  See,  e.g.,  Stoner  v.  California,  376  U.S.  483,  488- 
90  (1964)  (hotel  clerk's  apparent  authority  to  consent  to 
search  of  guest's  room  held  inadequate  to  validate  search)  ; 
Chapman  v.  United  States,  365  U.S.  610,  616-17  (1961) 
(landlord's  consent  held  inadequate  even  though  he  had  not 
only  apparent  authority  but  actual  authority  for  some  pur- 
poses to  enter  leased  premises,  e.g.,  "to  view  waste").  See 
also  United  States  v.  McSurely,  supra  note  5,  154  U.S.App. 
D.C.  at  164  n.23,  473  F.2d  at  1201  n.23  (Wilkey,  J.,  concur- 
ring). 

In  connection  with  a  disposition  on  the  merits,  there  may 
be  available  to  Brick  a  qualified  defense  to  the  damages  action 
(not  an  absolute  immunity  from  suit)  of  "good  faith  and 
reasonable  belief  in  the  validity  of  the  search" — a  matter 
on  which  we  express  no  opinion.  See,  e.g.,  Bivens  v.  Six  Un- 
known Named  Agents  of  Federal  Bureau  of  Narcotics,  456 
F.2d  1339,  1348  (2d  Cir.  1972).  We  cannot  anticipate  what 
might  be  involved  if  such  a  defense  is  proferred.  We  are 
aware  of  fragments  of  Brick's  position  as  presented  at  the 
McSurelys'  contempt  trial — that  he  believed  in  good  faith 
that  Ratliff  had  authority  to  show  him  the  documents,  D.A., 
II,  728,  and  learned  of  the  court's  "safekeeping"  order  when 
he  examined  the  court's  file  on  October  9,  1967,  his  last  day 
in  Pikeville  on  the  first  visit,  id.  at  737-38.  Assuming  good 
faith  in  his  first  inspection,  other  issues  would  remain — con- 
cerning his  second  visit ;  and  his  transporting  the  documents 
with  awareness  of  the  court's  "safekeeping"  order,  without 
the  court's  permission,  McSurelys'  consent,  or  arrangement 
for  a  committee  subpoena. 

51  Dombrowski  v.  Eastland,  387  U.S.  at  84. 
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a  prima  facie  case  to  the  effect  that  the  purpose  of  the 
"safekeeping"  order  of  the  three-judge  court  was  to  pre- 
serve the  seized  items  both  for  the  McSurelys'  benefit  and 
for  the  orderly  administration  of  the  judicial  process 
through  "appeal  or  otherwise,"  and  that  Brick's  investi- 
gative activity  outside  of  the  channels  established  by  the 
court  violated  its  order. 

The  three-judge  court  had  found  unconstitutional  on 
grounds  of  First  Amendment  overbreadth  and  vague- 
ness and,  alternatively,  federal  preemption  the  Kentucky 
sedition  statute  under  which  the  original  raid  was  made. 
The  court  also  enjoined  further  state  prosecutions  under 
the  statute,  largely  because  it  discerned  a  concerted  ef- 
fort by  state  and  county  officials  to  "freeze"  the  Mc- 
Surelys  and  their  associates  out  of  Pike  County.52  With 
the  statutory  predicate  declared  unconstitutional,  there 
was  no  legal  justification  for  the  intrusion  into  the  Mc- 
Surelys'  home  or  for  the  seizure  of  their  papers,  and 
certainly  none  for  the  retention  of  those  papers.  The 
court  did  not  return  the  seized  materials  to  their  owners 
because  it  sought  to  preserve  the  existence  of  the  res  in 
the  event  of  appeal  to,  and  reversal  by,  the  Supreme 
Court.   Toward  this  end,  the  court  made  Ratliff,  then  the 


52  [T]he  conclusion  is  inescapable  that  the  criminal  prose- 
cutions were  instituted,  at  least  in  part,  in  order  to  stop 
plaintiffs'  organizing  activities  in  Pike  County.  That 
effort  has  been  successful.  Not  only  has  there  been  the 
"chilling  effect"  on  freedom  of  speech  referred  to  in 
Dombrowski  [v.  Pftster,  380  U.S.  479  (1965)],  there 
has  been  in  fact  a  freezing  effect.  The  Governor  has 
issued  a  public  statement  that  federal  funds  to  the 
Appalachian  Volunteers  should  be  discontinued.  Plain- 
tiff's possessions  have  been  seized  and  impounded  and 
they  have  been  placed  in  jail.  .  .  .  Clearly,  the  criminal 
prosecutions  have  put  a  damper  on  plaintiffs'  freedom 
of  speech,  as  well  as  on  others  who  might  be  in  sympathy 
with  their  objectives. 

McSurely  v.  Ratliff,  supra  note  8,  282  F.  Supp.  at  852-53. 
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state's  chief  attorney  for  the  county,  custodian  over  the 
documents  for  a  limited  purpose,  but  it  did  not  empower 
him  to  act  without  further  permission  to  make  these 
materials  available  to  anyone  of  his  choosing."3  Ratliff 
was  apparently  of  this  view  at  first,  for  he  testified  at 
the  McSurelys'  contempt  trial  that  he  tried  to  obtain 
the  court's  permission  before  granting  Brick  access  to 
the  documents.  Without  obtaining  the  court's  permis- 
sion,54 or  seeking  the  consent  of  the  McSurelys  or  their 
lawyer,   or   even   advising  his  co-custodian,    the   United 


53  The  court,  on  September  11,  1967,  upon  the  motion  of 
the  McSurelys'  counsel  that  the  seized  materials  be  impounded 
and  that  defendant  Ratliff  safeguard  such  material,  and  pur- 
suant to  the  agreement  of  the  parties,  directed  (1)  that  the 
materials  be  kept  in  the  custody  of  Ratliff  and  the  United 
States  Marshal  for  the  district,  Archie  Kraft,  and  that  the 
co-custodians  make  an  inventory  of  the  documents;  and  (2) 
that  Ratliff  return  to  the  McSurelys  ''such  personal  articles 
and  property  as  he  does  not  deem  material  to  the  investiga- 
tion and  prosecution  herein."  Three  days  later,  on  finding 
KRS  432.040  facially  unconstitutional  and  enjoining  state 
prosecution  of  the  McSurelys,  the  court  issued  its  "safe- 
keeping" directive.  This  satisfied  in  part  the  request  of 
McSurelys'  counsel,  and  was  responsive  to  the  McSurelys' 
privacy  interests,  modified  only  to  obviate  mootness. 

54  Ratliff  testified  that  he  "was  admonished"  by  the  court 
"to  keep  the  materials  [in  the  walk-in  vault  room  of  the  Com- 
monwealth Attorney's  office  in  the  County  Court  House] 
and  agreed  to  do  so,"  D.A.,  I,  404;  and  that  before  granting 
Brick  access  to  the  materials  he  made  "strenuous  efforts  to 
contact  one  or  all  of  the  three  judges,"  and  although  he  could 
not  find  Judges  Combs  and  Gordon  he  "did  talk  to  Judge 
Monahan,"  id.  at  406.  Although  later  on  in  the  testimony 
Ratliff  stated  in  oblique  fashion  "I  had  my  permission,"  id. 
at  407,  this  court  in  United  States  v.  McSurely,  supra  note  7, 
154  U.S.App.D.C.  at  165  n.8,  473  F.2d  at  1183  n.8,  found 
that  he  merely  "contacted  the  third"  judge,  and  "there  is  no 
evidence  that  Ratliff  received  any  formal  permission  in  the 
form  of  a  court  order  authorizing  inspection  of  the  McSurelys' 
seized  property  by  the  Subcommittee  investigator." 
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States  Marshal,55  Ratliff  acceded  to  Brick's  request  for 
access. 

The  seriousness  of  the  situation  is  not  mitigated  by 
the  possibility  that  the  three- judge  court  might  have 
deemed  it  appropriate  to  honor  a  request  from  Ratliff 
or  the  Subcommittee  to  permit  Brick  to  examine  perti- 
nent papers.  Indeed,  that  only  accentuates  the  gravity 
of  the  situation.  Instead  of  acting  lawlessly,  the  Subcom- 
mittee investigator  should  have  used  proper  process 
which,  in  turn,  would  have  permitted  the  court,  if  it 
granted  the  request,  or  the  McSurelys,  if  their  permis- 
sion had  been  sought,  to  safeguard  against  encroachment 
beyond  the  legitimate  legislative  sphere,  into  personal 
and  private  papers  that  lacked  even  arguable  relevance 
to  the  legislative  inquiry.56 

Nor  do  we  think  that  events  occurring  subsequent  to 
Brick's  actions  in  Pikeville  on  October  8-9  and  12,  1967, 
rebut  plaintiffs'  present  showing  that  Brick  committed 
an  independent  Fourth  Amendment  violation.  If  Brick's 
prior  search-and-taking  was  unlawful,  it  could  not  be 
sanitized  by  the  subsequent  issuance  by  the  Subcommit- 
tee of  subpoenas  duces  tecum.57  Nor  can  its  validity  be 
established  by  the  subsequent  orders  of  the  three-judge 
court,  issued  while  its  September  14,  1967,  order  was 
still  subject  to  appeal  and  review,  refusing  to  direct  Rat- 
liff to  return  to  the  .McSurelys  the  seized  documents 
called  for  by  the  Subcommittee  subpoena.59    The  issue 


55  Ratliff  acknowledged  that  he  did  not  seek  the  approval  of 
the  McSurelys,  their  counsel,  or  United  States  Marshal  Kraft, 
co-custodian  for  the  seized  materials.  D.A.,  I,  408. 

56  See  discussion  in  section  III  C,  infra. 

57  See,  e.g.,  Silverthorne  Lumber  Co.  v.  United  States,  251 
U.S.  385  (1920),  discussed  in  note  44  supra. 

58  These  orders  issued  on  October  30  and  December  13, 
1967.  Following  the  Supreme  Court's  dismissal  of  the  Mc- 
Surelys' appeal  for  want  of  jurisdiction,  the  Court  of  Appeals 

30 


139 


before  the  court  was  whether  the  McSurelys  had  a  right 
to  bar  access  to  documents  sought  by  a  facially  proper 
subpoena  duces  tecum.  Apparently,  and  appellants  do  not 
contend  otherwise,  this  matter  was  decided  without  re- 
gard to  Brick's  pre-subpoena  activities.59  The  court's 
decision  to  honor  proper  process  issuing  from  the  Sub- 
committee was  not  intended   as,   nor   did   it  constitute, 


for  the  Sixth  Circuit  ordered  the  return  of  the  seized  materials 
because  the  time  to  appeal  the  three-judge  court's  September 
14,  1967  ruling  had  expired.  The  latter  refused  "to  render  an 
advisory  opinion"  on  the  McSurelys'  objections  "concerning 
the  validity  and  interpretation  of  the  Senate  Resolution  and 
the  breadth  of  the  investigation  authorized  thereby,"  and 
simply  reversed  the  district  court  "without  prejudice  to  the 
right  of  the  Senate  Committee  to  proceed  with  the  enforce- 
ment" of  its  subpoenas.  McSurely  v.  Ratliff,  398  F.2d  817, 
818   (6th  Cir.  1968). 

59  Appellants  contend  in  their  opening  brief  "that  at  every 
significant  stage  of  this  case  the  conduct  of  the  federal  de- 
fendants has  been  sanctioned  by  the  courts."  Br.  for  Appel- 
lants at  32.  They  retreat  somewhat  from  this  position  in  their 
reply  brief,  suggesting  that,  if  the  three-judge  court  and  the 
Sixth  Circuit  failed  to  pass  on  Brick's  prior  search  and 
seizure  this  was  due  to  plaintiffs'  failure  to  bring  the  matter 
to  the  courts'  attention.  Reply  Br.  for  Appellants  at  10  n.9. 

The  McSurelys  testified  at  their  contempt  trial  that  they 
first  learned  of  Brick's  inspection  and  possession  of  234  copies 
of  their  documents  on  December  5,  1967,  and  were  not  sure 
which  documents,  in  particular,  were  made  available  to  Brick 
until  the  234  photocopies  were  returned  on  November  8,  1968. 
D.A.,  II,  655-56,  681-82,  704-05,  707-09.  Appellees  assert  that 
"[t]he  record  before  the  Sixth  Circuit  included  none  of  the 
facts  which  subsequently  emerged  as  to  what  was  done  with 
Mrs.  McSurely's  personal  correspondence."  Br.  for  Appellees 
at  23. 

The  parties  have  not  filed  with  this  court  copies  of  the 
record  that  was  before  the  three-judge  court  and  the  Sixth 
Circuit.  Thus  we  do  not  know  whether  the  McSurelys'  ob- 
jections to  the  Subcommittee  subpoena  made  reference  to 
Brick's  prior  conduct.  This  is  a  matter  that  would  benefit 
from  further  ventilation  on  remand. 
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approval  of  the  prior  search  and  seizure  of  Brick,  pur- 
sued in  a  surreptitious  manner  and  without  resort  to 
the  procedures  of  the  very  court  which  had  intervened 
and  asserted  control  over  the  seized  materials. 

The  Calandra  Doctrine 

Appellants  contend  throughout  that,  in  addition  to  the 
bar  raised  by  the  Speech  or  Debate  Clause,  the  Supreme 
Court's  decision  in  United  States  v.  Calandra,  414  U.S. 
338  (1974),  saves  them  from  any  liability  on  Fourth 
Amendment  grounds  for  Brick's  conduct.  The  theory 
seems  to  be  that  if  the  mere  use  of  information  by  a 
grand  jury  obtained  from  a  prior  unlawful  search  and 
seizure  does  not  state  an  independent  Fourth  Amendment 
violation,  neither  does  the  mere  use  by  Brick  and  the 
Subcommittee  of  the  fruits  of  prior  unlawful  conduct  by 
the  Kentucky  authorities. 

Without  determining  whether  Calandra  applies  with 
full  force  to  the  legislative  context,60  we  find  maintenance 
of  the  present  action  wholly  congruent  with  Calandra.  In 
Calandra  the  government  agent  had  taken  custody  and 
authorized  delivery  of  the  seized  materials  to  the  grand 
jury  before  there  was  any  judicial  determination  of  ille- 
gality and  ruling  restricting  access  to  the  materials.01 


60  The  opposing  considerations  are  identified  in  the  opinions 
of  the  panel  of  this  court.  Compare  McSurely  v.  McClellan, 
supra  note  5,  172  U.S.App.D.C.  at  385-86,  521  F.2d  at  1045- 
46,  with  172  U.SApp.D.C.  at  392-93,  521  F.2d  at  1052-53 
(Leventhal,  J.,  concurring  in  part  and  dissenting  in  part). 

61  Although  Calandra  holds  the  exclusionary  rule  generally 
inapplicable  to  grand  jury  inquiry,  the  Court  was  careful  to 
preserve  intact  the  holding  of  Silverthorne  Lumber  Co.  v. 
United  States,  251  U.S.  385  (1920).  Justice  Powell,  for  the 
Court,  noted  that  Silverthorne  was  distinguishable  in  part 
because  "prior  to  the  issuance  of  the  grand  jury  subpoenas, 
there  had  been  a  judicial  determination  that  the  search  and 
seizure  were  illegal."  414  U.S.  at  352  n.8.    That  a  judicial 
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Here  prior  to  Subcommittee  access  a  court  had  inter- 
vened and  declared  the  state  search  and  seizure  without 
legal  justification  because  the  operative  statute  was  un- 
constitutional. Through  the  "safekeeping"  directive  the 
court  asserted  control  over  the  seized  documents,  and  did 
not  authorize  delivery  to  the  Subcommittee.  In  Fourth 
Amendment  terms,  Calandra  involved  a  single  search 
and  seizure  by  federal  agents  and  mere  "derivative  use" 
by  the  grand  jury,  whereas  two  separate,  independent 
searches  and  seizures  took  place  here.  When  Calandra 
refused  to  apply  the  exclusionary  rule,  it  noted  the  avail- 
ability of  an  action  for  damages  for  the  unlawful  taking 
by  government  agents.62  To  raise  Calandra  as  a  bar  to 
this  action  is  to  extend  that  decision  beyond  its  rationale 
and  express  limitations,  to  the  effect  that  there  is  no 
action  for  any  constitutional  wrong  by  federal  defend- 
ants, with  the  McSurelys  "necessarily  left  remediless  in 


determination  of  illegality  preceded  issuance  of  the  subpoenas 
in  Silverthorne  rendered  inapplicable  a  major  concern  of  the 
Court :  the  fear  that  allowance  of  pre-indictment  suppression 
hearings  would  hopelessly  disrupt  the  orderly  progress  of 
grand  jury  investigations.  Id.  at  349-50.  Thus,  even  assuming 
arguendo  that  Calandra  applies  with  full  force  to  legislative 
inquiry,  our  1972  ruling  in  United  States  v.  McSurely  remains 
good  law.  As  we  develop  in  note  44  supra,  this  court's  1972 
decision  rested,  by  analogy  to  Silverthorne,  on  the  independent 
illegality  committed  by  an  investigator's  circumvention  of 
judicial  control  over  seized  documents  after  a  ruling  that 
the  initial  seizure  was  made  without  legal  justification. 

62  It  should  be  noted  that,  even  absent  the  exclusionary 
rule,  a  grand  jury  witness  may  have  other  remedies  to 
redress  the  injury  to  his  privacy  and  to  prevent  a  fur- 
ther invasion  in  the  future.  He  may  be  entitled  to  main- 
tain a  cause  of  action  for  damages  against  the  officers 
who  conducted  the  unlawful  search.  ...  In  these  circum- 
stances, we  cannot  say  that  such  a  witness  is  necessarily 
left  remediless  in  the  face  of  an  unlawful  search  and 
seizure. 

414  U.S.  at  354-55  n.10. 
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the  face  of  an  unlawful  search  and  seizure."  414  U.S. 
at  354-55  n.10.  Calandra  does  not  bar  plaintiffs'  action 
against  Brick,  and  any  federal  defendants  who  acted  in 
concert  with  him,  for  acting  outside  of  judicial  channels 
in  inspecting  the  materials  in  court  safekeeping  and 
transporting  copies  back  to  Washington. 

C.     Selection  and  Seizure  of  Documents  Concededly 
Irrelevant  to  Legislative  Inquiry 

We  hold  that  even  if  Brick's  examination  of  the  mate- 
rials had  not  violated  the  three-judge  court's  "safekeep- 
ing" order,  trial  may  proceed  on  plaintiffs'  claim  that 
Brick's  selection  and  transportation  back  to  Washington 
of  documents  of  a  private  nature63  which  he  acknowl- 
edged to  be  irrelevant  to  the  Subcommittee  inquiry  vio- 
lated their  right  of  privacy  and  is  outside  the  protection 
of  legislative  immunity.64    This  case  is  unusual  because 


63  Among  the  234  items  which  Brick  carried  back  to  Wash- 
ington were  some  "personal  letters,"  as  Brick  conceded  to 
Government  counsel  during  his  testimony  at  the  contempt 
trial.  D.A.,  II,  727-28.  Government  counsel,  Mr.  Bress, 
acknowledged  "that  the  list  of  documents,  copies  of  which 
Brick  had  but  later  returned  according  to  the  record,  con- 
tains confidential  letters."  D.A.,  I,  431-32.  The  documents  that 
Brick  took  to  Washington  were  introduced  into  the  record  of 
the  contempt  trial  as  a  defendants'  exhibit,  and  are  described 
in  D.A.,  II,  628-49. 

Appellees  focused  particularly  on  the  fact  that  at  least  one 
of  these  was  a  love  letter  to  plaintiff  Margaret  McSurely  from 
Drew  Pearson,  a  prominent  columnist  (Document  No.  201), 
because  Brick's  testimony  establishes  that  he  not  only  ex- 
amined the  love  letter  in  Kentucky,  took  it  to  Washington,  but 
also  singled  it  out  to  show  to  defendant  McClellan  because 
it  was  written  by  this  prominent  columnist.  D.A.,  II,  730-31. 
Defendant  McClellan's  affidavit  acknowledges,  without  com- 
ment, Brick's  testimony  on  this  point.  App.  60. 

64  Br.  for  Appellees  at  11,  13-15;  Amended  and  Suppl. 
Compl.  n  18(b),  19,  App.  44-45. 
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Brick  in  testimony  at  the  McSurelys'  contempt  trial  con- 
ceded that  when  "he  went  to  Pikeville  to  examine  the 
documents  in  the  Court  House,"  he  looked  through  the 
papers  and  books  and  determined  there  were  "many" 
items  that  he  "didn't  need  at  all,"  including  a  letter  ad- 
dressed to  plaintiff  Margaret  McSurely,  as  "Dearest 
Cucumber,"  from  a  prominent  newspaper  columnist."5 


65  The  record  contains  the  following  exchange  between  the 
McSurelys'  counsel,  Mr.  Stavis,  and  Brick  (D.A.,  II,  734-36)  : 

Q  (Mr.  Stavis)  :  Did  you  tell  Mr.  Dotson  or  any  of  the 
folk  with  whom  you  met  there  that  there  was  some  of 
that  stuff  that  you  didn't  think  you  needed? 

A   (Brick)  :     Yes. 

Q:     Did  you  give  it  back  to  them? 

A:     No. 

Q:  Did  you  need  that  letter  signed  Dearest  Cucumber 
or  addressed,  Dearest  Cucumber?  Mr.  Bress  (Govern- 
ment counsel)  :  Objection.  Irrelevant. 

The  Court:     He  may  answer  the  question. 

The  Witness:  No.  Didn't  you  say  signed  Dearest  Cu- 
cumber and  when  it  fact  it  says  addressed  to  Dearest 
Cucumber. 

Mr.  Stavis  :     No,  I  didn't. 

The  Witness:     Was  the  question,  did  I  need  that  letter? 

Mr.  Stavis :     Yes.  For  the  performance  of  your  duties. 

A:     No,  Sir. 

Q:  As  a  matter  of  fact,  in  respect  to  the  performance 
of  your  duties,  you  didn't  need  most  of  the  items  in 
that  list,  did  you? 

.  A :     Some  of  them. 

*         *         *         ♦ 

Q:  Did  you — when  I  was  asking  my  questions  about 
this  list  of  234  items,  there  were  lots  of  these  items  that 
you  didn't  need  at  all,  correct? 

Mr.  Bress:     Objection.    Irrelevant. 

[Continued] 
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That  the  investigation  of  the  McSurelys  fell  within 
the  broad  authorization  of  the  Senate  resolution  does  not 
render  everything  done  by  investigator  Brick  with  re- 
spect to  the  McSurelys  privileged  activity  which  is  "es- 
sential to  legislating."  For  an  activity  to  be  considered 
"essential  to  legislating"  it  must  be  "an  integral  part 
of  the  deliberative  and  communicative  processes"  dealing 
with  matters  within  the  jurisdiction  of  Congress.  Gravel 
v.  United  States,  408  U.S.  at  625.  Even  in  the  case  of 
investigation  by  compulsory  process,  the  Court  in  Serv- 
icemen's Fund  cautioned  that  "[ajlthough  the  power  to 
investigate  is  necessarily  broad,  it  is  not  unlimited.  Its 
boundaries  are  defined  by  its  source."  421  U.S.  at  504 
n.15.  The  Court  cited  with  approval  Watkins  v.  United 
States,  354  U.S.  178  (1957),  which  states  that  "[tjhere 
is  no  general  authority  to  expose  the  private  affairs  of 
individuals  without  justification  in  terms  of  the  function 
of  the  Congress,"  and  "there  is  no  congressional  power 
to  expose  for  the  sake  of  exposure."  354  U.S.  at  187, 
200. 


[Continued] 

The   Court:     I    believe   he   has    already    answered   the 

question. 

By  Mr.  Bress. 

Q.     What  was  your  answer  ? 

A.     Some,  yes. 

Q.     Some  that  you  did  ? 

A.     It  was — 

Q.     Lots? 

A.     I  object  to  the  use  of  the  word  lots. 

Q.     A  great  many,  a  good  many? 

A.     Oh,  I  will  say  many. 

Let  me  explain. 

I  didn't  select  any  of  these  as  I  told  you. 
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In  the  usual  case  if  the  activity  is  arguably  within 
the  "legitimate  legislative  sphere"  the  Speech  or  Debate 
Clause  bars  inquiry  even  in  the  face  of  a  claim  of  "un- 
worthy motive."  As  Justice  Frankfurter  explained  in 
Tenney  v.  Brandhove,  341  U.S.  367,  377  (1951)  : 

The  claim  of  an  unworthy  purpose  does  not  de- 
stroy the  privilege.  Legislators  are  immune  from 
deterrents  to  the  uninhibited  discharge  of  their  leg- 
islative duty,  not  for  their  private  indulgence  but 
for  the  public  good.  One  must  not  expect  uncommon 
courage  even  in  legislators.  The  privilege  would  be 
of  little  value  if  they  could  be  subjected  to  the  cost 
and  inconvenience  and  distractions  of  a  trial  upon 
a  conclusion  of  the  pleader,  or  to  the  hazard  of  a 
judgment  against  them  based  on  the  jury's  specula- 
tion as  to  motives. 

The  principle  is  designed  to  give  legislators  and  their 
aides  a  certain  measure  of  elbowroom  to  pursue  legisla- 
tive activity  without  the  inhibitions  that  necessarily  flow 
from  exposure  to  suit  because  of  the  mere  "conclusion 
of  a  pleader"  or  "a  jury's  speculation  as  to  motives." 

However,  the  immunity  shield  that  protects  conduct  of 
legislators  and  staff  in  an  area  that  is  at  least  arguably 
within  a  proper  legislative  sphere,  that  pertains  to  a 
subject  "on  which  'legislation  could  be  had/  "  Eastland 
v.  United  States  Servicemen's  Fund,  421  U.S.  at  504 
n.15,  and  in  such  sphere  protects  against  lawsuits  that 
are  based  on  mere  allegation  or  speculation,  is  not  a 
license  to  invade  privacy  where  no  legislative  purpose 
can  be  plausibly  interposed.  The  fact  that  Brick  took 
and  transported  concededly  extraneous  material — and  it 
is  significant  that  he  seized  "some  personal  letters" — 
takes  this  case  outside  the  protection  of  legislative  im- 
munity. While  Servicemen's  Fund  notes  the  legislative 
nature  of   investigation,    it   reiterates   that   the   subject 
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must   be   one   on    which    "legislation    could    be   had." 68 
Brick's  testimony  at  the  contempt  trial  ultimately  may 


66  Doe  v.  McMillan  states  the  rule  for  inquiry  into  matters 
arguably  relevant  to  legislative  tasks.  In  Doe  the  Court  cau- 
tioned that  it  had  "no  authority  to  oversee  the  judgment  of 
the  Committee.  .  .  or  to  impose  liability  on  its  Members  if 
we  disagree  with  their  legislative  judgment/'  412  U.S.  at 
313.  The  Court  declined  to  second-guess  a  committee's  de- 
cision to  include  names  of  specific  children  and  descriptions  of 
their  conduct  in  the  record  of  its  hearings  on  the  District 
of  Columbia  public  schools  and  in  a  committee  report.  "The 
report  stated  that  these  materials  were  included  to  'give  a 
realistic  view'  of  a  troubled  school  and  'the  lack  of  administra- 
tive efforts  to  rectify  the  multitudinous  problems  there.'  " 
Id.  at  308-09.  Since  the  accounts  of  the  students'  conduct  were 
broadly  related  to  the  subject  matter  of  the  committee's  in- 
quiry, the  Court  properly  refused  to  enmesh  itself  in  review- 
ing the  usefulness  or  necessity  of  the  degree  and  type  of 
details  included  in  the  illustrative  material  assembled  by  the 
committee. 

Here  the  McSurelys  make  no  claim  that  names  or  descrip- 
tions of  arguably  extraneous  activities  should  have  been  de- 
leted by  Brick  or  the  Subcommittee  from  documents  pertinent 
to  the  Nashville  disturbances.  Rather  they  claim  that  material 
dealing  with  intimate  subjects  completely  foreign  to  the  com- 
mittee's inquiry  was  taken  back  to  Washington.  Of  course, 
"the  legitimacy  of  a  congressional  inquiry"  is  not  "defined  by 
what  it  produces."  Eastland  v.  United  States  Servicemen's 
Fund,  421  U.S.  at  509.  But  knowing  retention  and  transpor- 
tation of  highly  private,  embarrassing  papers,  in  the  absence 
of  a  claim  of  conceivable  legislative  interest,  can  serve  no 
legitimate  legislative  function  and  can  have  "no  relation  to 
the  business  before"  Congress. 

As  previously  noted  (see  text  at  p.  26  &  note  49  supra), 
Brick  testified  at  the  contempt  trial  that  he  did  not  concern 
himself  with  items  in  which  he  had  absolutely  no  interest. 
But  if  his  interest  in  taking  personal  items  was  of  a  personal 
nature,  whether  for  his  benefit  or  for  the  benefit  of  his 
superiors,  rather  than  a  legislative  interest,  there  is  no  legis- 
lative immunity  from  suit. 
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be  explained  away  to  the  satisfaction  of  a  jury/7  But 
it  is  plainly  sufficient  to  preclude  an  automatic  dismissal 
of  the  lawsuit  at  the  threshold,  on  the  basis  of  legisla- 
tive immunity.68  "To  hold  otherwise  would  be  to  invite 
gratuitous  injury  to  citizens  for  little  if  any  public  pur- 
pose/' Doe  v.  McMillan,  412  U.S.  at  316-17. 

IV.   Protected  Legislative  Conduct 

We  turn  to  the  allegations  pertaining  to  staff  inspec- 
tion within  the  Subcommittee  of  the  234  photocopies,  the 
use  of  the  copies  as  the  basis  for  issuance  of  subpoenas 
for  some  of  the  documents,  and  the  procurement  of  con- 
tempt of  Congress  citations  against  plaintiffs.  Here,  we 
find  further  inquiry  barred  by  the  Speech  or  Debate 
Clause. 

The  law  is  clear  that  even  though  material  comes  to 
a  legislative  committee  by  means  that  are  unlawful  or 
otherwise  subject  to  judicial  inquiry  the  subsequent  use 
of  the  documents  by  the  committee  staff  in  the  course 
of  official  business  is  privileged  legislative  activity/9    In 


67  Appellants  suggest  that  Brick  was  merely  "testifying  to 
his  ultimate  conclusion  that  the  private  correspondence  was 
unnecessary  to  the  performance  of  his  duties,"  rather  than 
to  the  determination  made  at  the  time  he  decided  to  transport 
the  documents  to  Washington.  Reply  Br.  for  Appellants  at  5-6 
n.6. 

68  It  has  been  clear  since  Dombrowski  v.  Eastland,  387  U.S. 
82  (1967),  that  the  rule  that  prohibits  lawsuits  with  respect 
to  legislative  activity  on  mere  speculative  pleading  does  not 
operate  to  provide  immunity  when  there  has  been  a  meaning- 
ful proffer  that  the  conduct  in  question  was  not  "essential 
to  legislating." 

69  The  rule  is  different  where  Congress  seeks  the  affirma- 
tive aid  "of  the  Judiciary  to  enforce  its  will"  in  criminal 
prosecutions  for  contempt.  In  that  context  constitutional 
rights  may  be  balanced  against  the  claim  of  legislative  privi- 
lege because  the  court's  performance  of  the  judicial 
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Dombrowski  v.  Burbank,  123  U.S.App.D.C.  190,  192-93, 
358  F.2d  821,  823-24  (1966),  this  court  refused  to  en- 
join the  chairman  and  chief  counsel  of  a  Senate  subcom- 
mittee from  using  records  that  had  been  seized  by  state 
officials  in  an  alleged  conspiracy  with  the  subcommittee. 
"Since  the  documents  are  now  held  by  the  Subcommittee, 
they  are  accessible  to  the  [defendants]  only  by  virtue  of 
their  official  positions  with  that  body.  We  cannot  pro- 
hibit, nor  are  we  asked  to  prohibit,  [their]  use  of  the 
documents  in  the  course  of  their  official  business  for  the 
Subcommittee;  and  neither  do  [plaintiffs]  seek  any  re- 
straint upon  the  Subcommittee  itself."  70  We  also  held 
the  defendants  immune  against  answerability  in  dam- 
ages for  the  issuance  of  subpoenas  to  obtain  the  records.71 
The  Supreme  Court  upheld  our  disposition  of  the  "claims 
which  related  to  the  take-over  of  the  records  by  respond- 
ents after  the  'raids/ "  Dombrowski  v.  Eastland,  387 
U.S.  at  83-84  (emphasis  in  original).  Similarly  in  Gravel 
v.  United  States,  although  the  Court  permitted  grand 
jury  inquiry  as  to  third-party  crime  or  criminal  acts  by 


requires  it  to  scrutinize  "the  predicates  of  the  criminal  prose- 
cutions." Eastland  v.  United  States  Servicemen's  Fund,  421 
U.S.  at  509-10  n.16.  See  Tenney  v.  Brandhove,  341  U.S.  at  378; 
Watkins  v.  United  States,  354  U.S.  at  216  (Frankfurter,  J., 
concurring) . 

70  Citing  Hearst  v.  Black,  66  U.S.App.D.C.  313,  87  F.2d  68 
(1963),  where  this  court  refused  to  enjoin  a  congressional 
committee  from  using  information  obtained  by  having  the 
Federal  Communications  Commission  take  possession  of  tele- 
graph offices  and  examine  wholesale  private  messages  received 
and  dispatched  therefrom  over  a  period  of  seven  months.  The 
court  noted  that  a  victim  of  the  unlawful  dragnet  seizure  of 
telegraph  messages  could  not  be  held  in  contempt  for  refusing 
to  answer  questions  based  on  the  unlawfully  procured  infor- 
mation, and  that  an  injunction  could  properly  issue  to  enjoin 
such  a  trespass  were  it  still  in  progress,  but  refused  to  exer- 
cise its  equity  power  to  restrain  use  of  material  physically 
in  the  possession  of  the  committee.  Id.  at  316,  87  F.2d  at  71. 

71 123  U.S.App.D.C.  at  193-95,  358  F.2d  at  824-26. 
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the  Senator  or  his  aide  "relevant  to  tracing  the  source 
of  obviously  highly  classified  documents,"  it  barred  ques- 
tioning as  to  the  Senator's  or  his  aide's  conduct  at  the 
subcommittee  meeting  where  the  documents  were  read 
into  the  record,  the  motives  behind  that  conduct,  com- 
muncations  between  the  Senator  and  his  aide  during  the 
term  of  their  employment  which  were  related  to  the 
meeting  or  any  other  legislative  act  of  the  Senator,  and 
any  act  not  in  itself  criminal  performed  in  preparation 
for  the  meeting.  408  U.S.  at  628-29. 

Likewise  foreclosed  is  plaintiffs'  claim  of  invasion  of 
privacy  based  on  retention  and  display  of  their  private 
papers  within  the  Subcommittee  for  non-legislative  pur- 
poses.72 Although  the  federal  defendants  are  not  immune 
from  inquiry  as  to  dissemination  of  the  234  photocopies 
to  individuals  or  agencies  outside  of  Congress,  dissemina- 
tion within  the  Subcommittee  is  privileged  activity.73  The 
mere  retention — without  dissemination  or  use — of  the 
copies  cannot  be  the  subject  of  judicial  inquiry.  Such  re- 
tention may  be  subject  to  abuse,  but  judicial  inquiry  on  a 
claim  that  documents  were  retained  beyond  the  time 
needed  to  determine  relevancy  to  legislative  purpose  would 
embroil  the  courts  in  the  kind  of  review  of  legislative 


72  Br.  for  Appellees  at  7 ;  Amended  and  Suppl.  Compl. 
1111 18(b),  19,  App.  44-45.  See  note  66  supra. 

73  See  Doe  v.  McMillan,  412  U.S.  at  312-13. 

We  are  not  suggesting  that  everything  physically  done 
within  the  Halls  of  Congress  is  immune  to  questioning.  Legis- 
lative functionaries  that  execute  a  resolution  authorizing  an 
arrest,  Kilbourn  v.  Thompson,  103  U.S.  168  (1881),  or  ex- 
cluding a  representative-elect,  Powell  v.  McCormack,  395  U.S. 
486  (1969),  without  basis  in  congressional  power  are  subject 
to  judicial  inquiry.  However,  under  Doe  v.  McMillan  the  act  of 
dissemination  of  otherwise  actionable  material  is  protected 
activity,  at  least  absent  concession  by  the  disseminators  that 
material  was  distributed  for  non-legislative  purposes. 
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performance  that  is  prohibited  by  the  Speech  or  Debate 
Clause.74 

The  same  applies  to  the  claim  based  on  the  Subcom- 
mittee's issuance  of  the  two  sets  of  subpoenas  and  attempt 
to  enforce  the  second  set  by  citing  the  McSurelys  for  con- 
tempt of  Congress.  The  Subcommittee  here  employed  prop- 
er process  for  information  "on  which  'legislation  could  be 
had.'  " 75  We  note  that  the  subpoenas  called  for  ma- 
terials that  were  at  least  arguably  relevant  to  its  in- 
vestigation, but  did  not  call  for  the  production  of  Mrs. 
McSurelys'  letter  or  any  other  demonstrably  irrelevant 
private    correspondence.76     Under    these    circumstances 


74  We  note  that  Brick  testified  at  the  contempt  trial  that  the 
234  documents  were  maintained  "by  order  of  Senator  Mc- 
Clellan"  in  Brick's  personal  file  under  lock  and  key,  and  that 
the  personal  letter  to  Margaret  McSurely  from  Drew  Pearson 
was  displayed  to  Senator  McClellan  and  then  placed  in  a 
sealed  envelope  "to  be  opened  only  by  John  Brick,  J.  S.  Adams, 
General  Counsel  and  Senator  McClellan."  D.A.,  II,  729,  732- 
33.  Defendant  McClellan  acknowledged  this  testimony  in 
his  affidavit.  App.  60.  In  the  absence  of  the  kind  of  admission 
that  was  present  with  respect  to  Brick's  selection  and  trans- 
portation of  irrelevant  material  back  to  Washington,  judicial 
inquiry  must  come  to  a  halt. 

75  Eastland  v.  United  States  Servicemen's  Fund,  421  U.S.  at 
504-07  &  n.15. 

76  The  subpoenas  in  issue  are  reproduced  at  App.  70-74.  Con- 
cerning the  scope  of  this  subpoena,  appellants  state  (Reply 
Br.  7-8)  : 

[T]he  Subcommittee  subpoenas  called  for  materials 
clearly  relevant  to  its  investigation,  but  did  not  call  for 
the  production  of  Mrs.  McSurely's  letter  8  or  any  other 
private  correspondence. 


8  We  have  never  seen  this  letter  and  have  had  no  interest 
in  attempting  to  discover  it.  However,  if  plaintiffs'  con- 
tention that  this  letter  was  nothing  more  than  a  love 
letter,  and  was  not  relevant  to  any  possible  investigation 
into  riots,  is  correct,  it  necessarily  follows  that  the  letter 
would  not  have  been  subject  to  production  under  the  sub- 
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Servicemen's  Fund  prevents  further  inquiry  into  plain- 
tiff's charge  that  the  Subcommittee's  purpose  was  to 
harass  and  intimidate  them  in  the  exercise  of  their  First 
Amendment  rights.77  The  Subcommittee's  issuance  of 
subpoenas  is  privileged  activity,  notwithstanding  plain- 
tiffs' bare  allegation  that  the  real  purpose  behind  the 
subpoenas  was  to  "cover-up"  the  earlier  improper  con- 
duct by  Brick,  and  the  further  assertion  that  had  there 
been  full  disclosure  the  Subcommittee  would  not  have  is- 
sued the  subpoenas,  and  the  Senate  would  not  have  ap- 
proved the  contempt  citations.78 


poena.  And  any  suggestion  that  the  subpoenas  were 
utilized  to  obtain  production  of  such  private  correspond- 
ence would  be  totally  unfounded. 

77  The  Supreme  Court  refused  to  cut  back  on  ''the  absolute 
nature  of  the  speech  or  debate  protection"  even  in  the  face 
of  allegations  that  First  Amendment  rights  were  being  in- 
fringed by  congressional  action.  421  U.S.  at  509-10. 

Servicemen's  Fund  involved  an  attempt  to  enjoin  issuance 
of  a  subpoena  duces  tecum  by  a  Senate  subcommittee.  We 
think  its  rationale  applies  to  an  action  for  damages  resulting 
from  a  subpoena  that  has  issued,  as  opposed  to  an  action  main- 
tained by  the  Government  to  prosecute  non-compliance  with 
a  subpoena.  Compare  id.  at  509-10  n.16. 

7s  See  Dombrowski  v.  Burbank,  123  U.S.App.D.C.  at  194, 
358  F.2d  at  825,  where  this  court  dismissed  the  claim  that 
the  subcommittee  chairman  and  chief  counsel  were  acting 
outside  the  scope  of  their  authority  because  the  records  were 
subpoenaed  without  prior  subcommittee  authorization,  al- 
though the  subcommittee  chairman  approved  in  advance  the 
action  taken.  We  held  that  subsequent  ratification  by  the  full 
subcommittee  was  sufficient,  given  the  subcommittee's  long- 
standing interest  in  the  matter  at  issue,  to  preserve  defend- 
ants' immunity  against  liability  in  damages  for  issuing  and 
executing  the  subpoena.  Wheeldin  v.  Wheeler,  373  U.S.  647, 
650-51  (1963),  was  distinguished  as  a  case  involving  service 
of  a  subpoena  "which  had  been  approved  by  no  one,  either 
before  or  after  its  issuance." 
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V.    On  Remand 

We  hold,  as  a  matter  of  law,  that  appellants  are  en- 
titled to  summary  judgment  on  the  allegations  in  the 
amended  complaint  pertaining  to  the  Subcommittee  staff's 
inspection  of  the  234  documents  that  Brick  brought  to 
the  Subcommittee,  the  utilization  of  the  information  ob- 
tained by  Brick  as  the  basis  for  congressional  subpoenas, 
and  the  issuance  of  contempt  of  Congress  citations 
against  the  McSurelys.  Since  no  allegation  has  been 
made  as  to  conspiracy  in  the  original  raid  of  the  Mc- 
Surelys'  home,  appellants  are  entitled  to  dismissal  on  this 
point. 

We  leave  for  the  District  Court  on  remand  the  initial 
determination  as  to  (1)  whether  any  cause  of  action 
against  defendants  Brick  and  Adlerman  survives  their 
deaths;  (2)  whether  Brick's  inspection  of  the  seized  ma- 
terial put  in  Ratliff's  possession  under  the  three-judge 
court's  "safekeeping"  directive,  and  Brick's  transport  to 
Washington  of  copies  of  234  documents,  violated  the  Mc- 
Surelys' rights  under  the  Fourth  Amendment;  (3)  whe- 
ther Brick  selected  and  transported  to  Washington  copies 
of  documents  he  knew  to  be  wholly  unrelated  to  the  leg- 
islative inquiry,  and,  if  so,  whether  such  conduct  was 
actionable  under  the  applicable  law;  (4)  whether  any 
other  federal  defendants  acted  in  concert  with  Brick  in 
action  for  which  he  enjoys  no  legislative  immunity;  (5) 
whether  any  of  the  federal  defendants  distributed  copies 
of  documents  in  the  Subcommittee's  possession  to  individ- 
uals or  agencies  outside  of  Congress,  and,  if  so,  whether 
such  distribution  was  actionable  under  the  applicable 
law;  and  (6)  other  matters  identified  in  this  opinion  as 
requiring  further  development.  Of  course,  if  Brick  or  the 
other  appellants  have  defenses  to  liability,  other  than 
the  claim  of  absolute  immunity  from  suit,  these  should 
be  pleaded  and  would  be  a  matter  for  initial  determina- 
tion by  the  District  Court. 
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Although  plaintiffs  have  alleged  Brick's  involvement 
in  possible  actionable  conduct  with  sufficient  factual  par- 
ticularity to  permit  trial  to  proceed  as  to  him,  the 
record  at  present  is  silent  on  the  involvement  of  defend- 
ants McClellan,  Adlerman  and  O'Donnell  "in  any  activity 
that  could  result  in  liability."  Dombrowski  v.  Eastland, 
387  U.S.  at  84.  Plaintiffs  allege  that  the  latter  defendants 
were  acting  in  concert  with  Brick  in  the  actions  that 
are  pertinent.  If  that  is  so,  they  enjoy  no  greater  im- 
munity for  conduct  not  "essential  to  legislating"  than 
Brick,  their  agent.  Of  course,  an  allegation  is  not  proof. 
But  at  this  stage  of  the  case,  given  that  the  argument 
of  parties  thus  far  has  been  drawn  in  terms  of  whether 
or  not  the  Speech  or  Debate  Clause  erects  a  complete 
barrier  to  this  action,  we  are  unable  to  say  on  the  basis 
of  the  undisputed  facts  that  the  other  federal  defend- 
ants are  constitutionally  entitled  to  summary  judgment 
excusing  them  from  further  inquiry,  even  though  Brick 
is  not.  The  path  remains  open  for  these  defendants  to 
make  a  renewed  motion  for  summary  judgment  on  the 
ground  that  the  McSurelys  have  failed  to  adduce  spe- 
cific facts  "which  afford  more  than  merely  colorable  sub- 
stance," Dombrowski  v.  Eastland,  387  U.S.  at  84,  to 
the  assertion  of  concert  with  Brick  in  conduct  that  sur- 
vives the  legislative  immunity  bar.  Since  the  Speech 
or  Debate  Clause  acts  as  an  exclusionary  rule  and  testi- 
monial privilege,  as  well  as  substantive  defense,  plain- 
tiffs must  prove  their  case  through  evidence  which  "does 
not  draw  in  question  the  legislative  acts  of  the  defend- 
ant Member  of  Congress  [and  his  aides]  or  [their]  mo- 
tives for  performing  them."  United  States  v.  Brewster, 
408  U.S.  at  526,  quoting  United  States  v.  Johnson,  383 
U.S.  at  185. 
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SUPPLEMENT 

Since  our  opinion  anticipates  many  of  the  points  raised 
in  Judge  Wilkey's  opinion,  we  have  decided  not  to  re- 
trace and  interlard  the  body  of  the  opinion  with  re- 
sponsive material.  We  think  it  more  useful  to  provide 
focus  through  the  vehicle  of  a  supplemental  statement. 

I. 

Most  of  Judge  Wilkey's  characteristically  vigorous 
opinion  is  beside  the  point.  He  assumes  that  the  Fourth 
Amendment  liability  of  Congressional  investigator  Brick 
is  premised  on  the  acceptance  and  use  of  the  fruits  of 
the  unlawful  activity  of  another.79  On  the  contrary,  our 
ruling  is  based  on  the  investigator's  own  unlawful  ac- 
tivity— the  inspection  and  transportation  of  copies  of 
materials  in  violation  of  a  three- judge  federal  district 
court  order. 

We  need  not  be  detained  by  Judge  Wilkey's  traverse 
of  cases  like  Calandra,  Elkins  and  Sherwin.  What  makes 
all  the  difference  in  the  world  is  that  in  this  case  a 
Federal  court  did  issue  an  order,  did  make  a  determina- 
tion that  papers  and  other  material  had  been  seized  by 
state  authorities  under  an  unconstitutional  statute,  did 
assert  custody  over  the  seized  documents,  and  that  inves- 
tigator Brick  examined  them  and  took  copies  without 
resort  to  the  procedures  of  the  Federal  court  that  had 
intervened  and  asserted  control  over  the  materials.  It 
would  not  be  analysis  but  legerdemain,  to  characterize 
Brick's  actions  in  violation  of  a  court  order  as  part 
of     a     subsequent     "transfer"     inherently     unreachable 


79  Whether  another  agency  of  the  Federal  Government, 
United  States  v.  Calandra,  414  U.S.  338  (1974)  ;  an  agent 
of  a  state,  United  States  v.  Elkins,  364  U.S.  206  (1960)  ;  or  a 
private  individual  acting  without  any  governmental  encour- 
agement, United  States  v.  Sherwin,  No.  73-3124  (9th  Cir., 
July  2,  1976)    (en  banc). 
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under  the  Fourth  Amendment.    The  case  is  entirely  dif- 
ferent from  Calandra: 


80  In  Calandra,  the  wrong  was  "fully  accomplished  by  the 
original  search,"  414  U.S.  at  354.  Here  the  McSurelys  claim 
that  the  investigator's  conduct  in  violation  of  a  court  order 
worked  a  "new  Fourth  Amendment  wrong."  It  is  not  simply 
a  matter  of  the  timing  of  the  judicial  determination  of  illegal- 
ity. The  gravamen  of  the  McSurelys'  complaint  is  that  Brick 
acted  in  violation  of  the  order  of  a  court  that  had  intervened 
on  constitutional  grounds  with  a  ruling  that  entitled  the 
McSurelys  to  immediate  return  of  what  had  been  seized,  if 
the  ruling  were  implemented  immediately,  and  that  accom- 
panied a  deferral  of  that  consequence  in  order  to  avoid  moot- 
ness,  pending  appeal  to  the  Supreme  Court,  with  an  order 
restricting  access  to  those  seized  materials. 

Judge  Wilkey  (at  pp.  33-36)  misconstrues  our  discussion 
of  Calandra,  and  erroneously  equates  Brick's  conduct  with 
the  situation  in  Calandra. 

In  Calandra  the  grand  jury  got  its  access  to  the  documents 
before  there  was  any  judicial  determination  that  they  had 
been  invalidly  seized.  The  subpoena  that  it  issued  as  a  result  of 
this  access  could  not  be  quashed,  held  the  Court.  (Of  course, 
the  grand  jury's  access  was  handled  by  the  prosecutor  who 
acted  as  its  aide.)  Likewise,  in  the  present  case,  the  court 
would  not  quash  the  subpoena  issued  by  the  subcommittee  as 
a  result  of  the  access  it  got  to  the  documents.  But  the  per- 
son (s)  who  provided  that  access  did  so  after  a  judicial  de- 
termination of  invalidity,  and  that  makes  the  difference  from 
Calandra  in  determining  liability  in  damages.  This  matter 
of  timing  was  identified  by  Justice  Powell  when  he  distin- 
guished Silverthorne  Lumber  Co.  v.  United  States,  251  U.S. 
385  (1920) ,  in  part  because  "prior  to  the  issuance  of  the  grand 
jury  subpoenas,  there  had  been  a  judicial  determination  that 
the  search  and  seizure  were  illegal."  414  U.S.  at  352  n.8. 

The  facts  show  that  the  grand  jury's  subpoena  to  Calandra 
— obviously  issued  before  the  suppression  hearing  of  August 
27,  1971,  or  the  trial  court  ruling  of  October  1,  1971  granting 
Calandra's  motion  to  suppress — was  explicitly  identified  by 
the  Court  as  an  instance  when  the  grand  jury  "subpoenaed 
Calandra  in  order  to  ask  him  nuestions  based  on  the  evidence 
seized  during  the  search  of  his  place  of  business  on  Decembpr 
75,  1970."  414  U.S.  at  341  (emphasis  added). 
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We  do  not  think  it  can  be  seriously  argued  that  con- 
duct like  Brick's,  compounding  his  own  inspection  of 
documents  with  transportation  to  permit  access  by  others, 
fails  to  state  a  Fourth  Amendment  violation  in  a  case 
where  there  has  been  a  court  order  that  establishes  a 
custodian  with  possession  (pending  appeal)  of  papers 
seized  unlawfully  from  plaintiffs,  and  provides  that  any 
other  access  requires  court  approval  (in  the  absence  of 
permission  by  plaintiffs). 

Judge  Wilkey  misses  the  point  in  his  argument  {e.g., 
at  p.  29  ff.)  that  Brick's  activity  involves  no  legal  injury 
not  already  wrought  by  the  state  officials.  Even  assum- 
ing for  discussion  plaintiffs  had  no  valid  claim  against 
any  state  officials  for  the  seizure  from  their  home,  per- 
haps on  the  theory  that  the  taking  was  under  a  war- 
rant to  enforce  a  state  sedition  statute  not  yet  held 
unconstitutional,  plaintiffs  may  nevertheless  maintain  an 
action  against  Brick  for  his  inspection  and  taking  of 
papers  after  the  federal  court  held  invalid  both  the 
state  statute  and  the  continued  retention  of  the  seized 
materials  by  the  state  prosecutor  except  as  a  court 
custodian. 

Judge  Wilkey's  opinion  rests  on  a  restricted  reading 
of  the  court's  "safekeeping"  order  of  September  14,  1967. 

Physical  preservation  of  the  res — during  the  course 
of  a  potential  appeal  to  avoid  mootness  problems — was 
one  of  the  court's  concerns  but  by  no  means  the  only 
or  even  predominant  concern.  This  emerges  from  an 
examination  of  the  decision  itself.  The  order  accompanied 
a  full-scale  decision  on  the  merits,  granting  substantial 
relief  to  the  McSurelys  on  First  Amendment  grounds. 
In  addition  to  declaring  the  state  sedition  statute  uncon- 
stitutionally  vague    and   overbroad,    the    court  enjoined 
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state  prosecutions  pursuant  to  the  statute  under  the 
authority  of  the  landmark  Dombrowski  v.  Pfister,  380 
U.S.  479  (1965).  The  injunction  issued  largely  because 
the  court  perceived  a  concerted  effort  by  state  and  county 
officials  to  "freeze"  the  McSurelys  and  their  associates 
out  of  Pike  County.  The  court's  language  on  this  point 
is  illuminating.  "The  conclusion  is  inescapable  that 
criminal  prosecutions  were  instituted  at  least,  in  part, 
in  order  to  stop  plaintiffs'  organizing  activities  in  Pike 
County.  That  effort  has  been  successful.  Not  only  has 
there  been  the  'chilling  effect'  on  freedom  of  speech  re- 
ferred to  in  Dombrowski,  there  has  been  in  fact  a  freez- 
ing effect."  McSurely  v.  Ratliff,  282  F.  Supp.  848,  852- 
53    (E.D.Ky.   1967). 

Judge  Wilkey  seeks  to  avoid  the  absurdity  of  a  con- 
struction that  would  make  this  a  mere  "hold  safe"  order 
by  repair  carpentry,  that  the  order  at  least  in  "spirit," 
may  have  required  Ratliff  to  deny  access  to  some  "prose- 
cutors" (p.  18),  yet  authorized  him  to  grant  access  to 
anyone  he  deemed  to  have  a  legitimate  interest  (p.  28). 

Given  the  context  of  the  court's  order,  and  its  sensi- 
tivity to  the  First  Amendment  dimension  of  the  actions 
taken  by  Kentucky  authorities  against  the  McSurelys, 
the  sensible  reading  of  the  court's  order,  and  the  one 
adopted  by  this  court  in  1972,81  is  that  Ratliff  was  di- 
rected to  hold  the  materials  as  co-custodian  for  the  court. 


81  Our  court  in  1972  may  or  may  not  have  had  before  it  the 
text  of  all  the  orders  of  the  Kentucky  three-judge  court,  but 
there  is  no  doubt  that  it  was  fully  aware  of  their  thrust.  This 
matter  was  adequately  summarized  in  the  Sixth  Circuit  de- 
cision ordering  the  return  of  the  documents  once  the  time  to 
appeal  had  expired.  McSurely  v.  Ratliff,  398  F.2d  817,  818 
(6th  Cir.  1968). 

As  to  Judge  Wilkey's  attempt  to  dismiss  this  court's  earlier 
characterization  of  the  scope  of  the  "safekeeping"  order  as 
dicta,  see  supra  n.44,  or  as  bad  law  after  Calandra,  see  supra 
pp.  32-34  &  nn.61  &  80. 
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during  the  period  allowable  for  appeal,  not  with  a  right 
to  grant  access  to  others  as  he  might  determine  in  the 
exercise  of  personal  discretion,  but  with  questions  of 
access  to  or  other  use  or  disposition  of  the  materials 
reserved  for  determination  by  the  court.  Ratliff  himself 
was  apparently  of  this  view,  for  he  tried  to  obtain  the 
court's  permission  before  acceding  to  Brick's  request  for 
access.  There  is  nothing  in  the  record  as  it  stands  that 
rebuts  this  reading  of  the  "safekeeping"  order. 

Judge  Wilkey's  opinion  makes  much  of  the  court's  or- 
ders of  October  30  and  December  13,  1967,  issued  before 
the  time  to  appeal  the  September  14  ruling  had  expired. 
These  orders  pertained  to  a  motion  by  the  McSurelys 
to  enjoin  Ratliff  from  releasing  any  of  the  seized  ma- 
terials called  for  by  the  Subcommittee  subpoena.82  The 
court  refused  to  block  the  Subcommittee's  access  by  way 
of  subpoena  to  the  seized  materials.  Judge  Wilkey's 
opinion  assumes  that  this  refusal  to  interfere  with  a 
facially  proper  subpoena  of  a  Congressional  subcommit- 
tee "on  a  subject  on  which  legislation  could  be  had"  is 
a  sub  silentio  approval  of  the  challenged  activity  of 
Brick  prior  to  and  in  the  absence  of  a  subpoena  or  rul- 
ing, and  establishes  that  Brick's  activity  had  not  con- 
travened the  court's  order. 

Out  of  the  blue,  Judge  Wilkey's  opinion  conjures  up  a 
judicial  determination  by  the  three-judge  court.  It  does 
not  even  appear  that  Brick's  pre-subpoena  investigation 
and  transportation  of  copies  of  the  seized  documents 
had  been  raised  as  an  objection  to  the  subpoena.83    More 


82  The  October  30,  1967  order  may  not  make  specific  refer- 
ence to  the  word  "subpoena,"  but  the  motion  of  the  Mc- 
Surelys was  unmistakably  addressed  to  the  subpoena  that 
Brick  had  served  on  October  17. 

83  See  supra  pp.  30-32  &  n.59.  Ratliff  testified  he  contacted 
one  of  the  judges,  but  we  do  not  know  what  in  fact  transpired. 
His  oblique  assertion  "I  had  my  permission"  may  be  relevant 
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importantly,  Judge  Wilkey's  opinion  does  not  claim  that 
applicable  legal  doctrine  established  then  or  establishes 
now  that  prior  invalidity  under  the  Fourth  Amendment 
in  obtaining  documents — however  vulnerable  in  a  dam- 
age action — would  have  been  material  as  authorizing  a 
court  to  interfere  with  a  subpoena  of  a  subcommittee. 
There  is  neither  a  statement  by  the  three-judge  court 
nor  any  basis  for  implication  that  the  three-judge  court 
considered  it  material. 

The  Supreme  Court  ruled  in  United  States  Servicemen's 
Fund  v.  Eastland,  421  U.S.  491  (1975),  that  notwith- 
standing allegations  of  First  Amendment  violations  the 
judiciary  may  not  prevent  implementation  of  a  Senate 
subcommittee  subpoena  duces  tecum  directing  certain 
banks  to  produce  records  of  a  particular  account.  We 
are  not  called  upon  to  determine  whether  Servicemen' 's 
Fund  applies  when  the  records  sought  are  in  the  cus- 
tody of  the  court.  It  is  enough — on  this  motion  for 
summary  dismissal  of  the  damage  action — to  say  that  the 
action  of  the  three-judge  court  in  declining  the  Mc- 
Surleys'  invitation  to  hamper  a  subpoena  investigation  of 
a  coordinate  branch  of  government,  cf.  Hearst  v.  Black, 
66  U.S.App.D.C.  313,  87  F.2d  68  (1936),  is  not  incon- 
sistent with  its  having  a  view  that  the  McSurelys  could 
have  redress  in  damages  for  Brick's  pre-subpoena  con- 
duct. 

We  hold  that  the  District  Court  correctly  denied  the 
motion  to  dismiss  or  for  summary  judgment  on  the 
claim  of  a  Fourth  Amendment  violation  by  Brick  and 
the  federal  defendants  who  acted  in  concert  with  him. 


to  a  defense  of  good  faith  on  the  merits,  but  it  hardly  estab- 
lishes that  he  had  approval  of  the  court.  Any  failure  on  the 
McSurelys'  part  to  raise  Brick's  activity  as  a  ground  to  block 
compliance  with  a  subpoena,  assuming  it  were  cognizable, 
would  not  be  an  absolute  bar  to  this  private  action  for  dam- 
ages from  Brick's  pre-subpoena  activity. 
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The  showing  made  by  the  McSurleys  suffices  to  avoid 
any  absolute  bar  to  suit,  particularly  when  it  is  com- 
pared with  the  proffer,  held  sufficient  in  Dombrowski  v. 
Eastland,  387  U.S.  82,  84  (1967),  involving  a  possible 
misdating  of  a  committee  subpoena  with  the  result  that 
the  date  of  the  subpoena  coincided  with  the  date  of  the 
original  search  and  seizure  by  state  authorities.  On  the 
record  as  it  presently  stands,  Brick  is  not  entitled  to 
demand  absolute  immunity  from  suit  as  a  matter  of  law, 
and  we  need  not  consider  the  possibility  that  the  de- 
fense may  hereafter  find  and  adduce  material  from  the 
record  of  the  three- judge  court  that  would  advance  the 
kind  of  speculation  raised  by  Judge  Wilkey.84 

II. 

We  turn  to  the  McSurelys'  privacy  claim  against 
Brick.  Since  this  appeal  presents  only  the  threshold  ques- 
tion of  immunity,  we  have  no  occasion  to  indicate  whe- 
ther they  have  pleaded  a  good  cause  of  action  or  there 
are  defenses  on  the  merits.  Doe  v.  McMillan,  412  U.S. 
306,  325   (1973). 

Assuming  for  discussion  that  the  McSurelys  do  not 
have  a  cause  of  action  for  constitutional  tort,  because  of 
the  reasoning  of  Paul  v.  Davis,  424  U.S.  693  (1976),  or 
other  authority,  they  may  have  a  good  claim  for  common 
law  invasion  of  privacy  that  is  maintainable  in  federal 


84  Although  the  record  as  it  stands  would  support  a  finding 
of  Fourth  Amendment  violation,  we  are  not  now  decreeing 
such  a  judgment.  The  parties  have  not  even  filed  in  this  case 
copies  of  the  record  that  was  before  the  three-judge  court  and 
Sixth  Circuit.  The  orders  of  the  three-judge  court  relied  on  by 
Judge  Wilkey — and  which  we  find  fall  short  of  the  claims 
made  by  him — were  obtained  after  oral  argument  en  banc  by 
Judge  Wilkey. 

Our  judgment  allows  opportunity  for  the  parties  to  make  a 
systematic  search  of  the  proceedings  of  the  three-judge  court 
and  to  present  to  the  trial  court  proof  and  arguments  based 
thereon. 
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court  under  the  doctrine  of  pendent  jurisdiction,  United 
Mine  Workers  v.  Gibbs,  383  U.S.  715  (1966),  and  may 
accordingly  move  to  amend  their  pleadings  to  conform  to 
the  evidence,  F.R.Civ.P.  15(b).  Under  Doe  v.  McMillan, 
supra,  these  are  matters  that  should  not  be  decided  on  a 
motion  that  did  not  present  anything  more  than  a  thres- 
hold barrier  of  absolute  legislative  immunity  from  suit. 

Of  course,  Brick's  concession  cannot  bind  the  Sub- 
committee, its  members,  or  other  of  its  agents.  As  to 
the  privacy  claim  against  Brick,  Judge  Wilkey  specu- 
lates as  to  plausible  legislative  purposes  behind  Brick's 
seizure  of  a  love  letter  and  other  personal  documents. 
On  the  record  as  it  stands,  Brick  by  his  own  mouth 
conceded  that  "many"  of  the  items  he  brought  to  Wash- 
ington were  unrelated  to  his  duties.  Conceivably  this 
testimony  may  be  explained  away.  As  of  now  we  are 
not  aware  that  any  claim  of  legislative  need  has  been 
interposed  for  the  love  letter  from  Drew  Pearson  to 
Margaret  McSurley — a  letter  that  Brick  testified  he  held 
in  his  personal  file,  under  lock  and  key,  on  direction  of 
Subcommittee  chairman  McClellan.85  Certainly  the  rec- 
ord as  it  stands  does  not  entitle  Brick  to  summary  judg- 
ment. 


85  Senator  McClellan's  affidavit  is  silent  on  this  point.  App. 
60.  There  is  no  indication  in  the  present  record  that  legis- 
lative use  was  made  of  the  letter  in  question.  See  supra  n.74. 
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WiLKEY,  Circuit  Judge,  with  whom  joined  Danaher, 
Senior  Circuit  Judge,  Tamm,  MacKinnon,  and  Robb, 
Circuit  Judges,  dissenting:  The  majority  remands  this 
case  for  trial  on  three  of  the  seven  claims  advanced 
by  the  plaintiffs  McSurelys,  on  the  ground  that,  if 
established,  the  actions  of  the  defendant  Senator  and 
his  aides  fall  outside  the  protection  of  the  Speech  or 
Debate  clause.  With  regard  to  one  of  these  subjects  of 
inquiry,  the  alleged  dissemination  of  the  McSurely  docu- 
ments outside  the  legislative  sphere,  we  are  in  accord. 
This  was  the  result  reached  by  the  panel  opinion.1  With 
the  majority  action  on  two  of  the  asserted  claims  of  the 
McSurelys  made  the  subject  of  the  remand,  the  inspec- 
tion and  transportation  of  the  McSurely  documents  from 
Pikeville,  Kentucky  to  Washington,  D.C.,  we  are  in  seri- 
ous disagreement.2 

The  bottom  line  of  the  McSurelys'  suit  on  these  two 
points  must  be  that  the  actions  of  the  Senate  investiga- 
tor Brick  constituted  an  "unreasonable  search  and  seiz- 
ure" within  the  meaning  of  those  words  in  the  Fourth 
Amendment,  for  if  they  did  not,  the  investigative  actions 


1  521  F.2d  at  1048.  This  was  No.  (7)  of  the  seven  categories 
of  claims  listed  in  the  majority  opinion  (p.  11)  and  in  the 
panel  opinion,  521  F.2d  at  1033. 

2  "(2)  The  inspection  by  Brick  of  these  unlawfully  seized 
materials.  (3)  The  transport  by  Brick  of  copies  of  234  docu- 
ments to  Washington."  Majority  Op.  at  11.  With  regard  to 
"  (1)  The  unlawful  search  and  seizure  of  the  McSurelys'  books 
and  papers  by  Kentucky  authorities,"  the  majority  holds  that 
the  ' 'appellants  are  entitled  to  dismissal  at  this  juncture  of 
any  claim  that  they  participated  in  the  initial  unlawful  seizure 
by  the  Kentucky  officials."  (p.  21)  We  agree.  With  regard 
to  claims  (4),  (5),  (6),  the  majority  holds  that  "We  find  fur- 
ther inquiry  barred  by  the  Speech  or  Debate  clause."  (p.  39) 
We  agree  that  this  is  "privileged  legislative  activity." 
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of  the  Senate  aide  were   admittedly 3  protected  by   the 
Speech  or  Debate  clause.4 

Many  of  the  key  facts  have  been  expressly  stipulated  5 
by  counsel  for  the  McSurelys  and  the  United  States  and 


3  The  majority  states  the  principle,  which  we  endorse,  that 
investigative  activity  is  so  essential  to  the  legislative  process 
that  it  is  ordinarily  absolutely  privileged,  provided,  of  course, 
that  the  basic  conditions  of  authorization  and  pertinency  are 
established.  Maj.  op.  at  17-19.  But  this  absolute  privilege  can 
be  lost  where  the  investigator  engages  in  a  search  and  seizure 
in  violation  of  the  Fourth  Amendment.  Dombrowski  v.  East- 
land, 387  U.S.  82  (1967),  cited  by  the  majority  at  19. 

4  The  McSurelys  also  assert  a  claim  of  violation  of  privacy 
against  Brick  alone  (Maj.  Op.  34-39)  based  on  the  alleged 
irrelevancy  of  some  of  the  documents  inspected,  copied,  and 
transported  by  Brick.  If  cognizable  at  all  by  a  federal  court, 
this  claim  would  be  based  on  a  Fifth  Amendment  due  process 
violation.  As  we  show  later,  Part  IV,  the  Supreme  Court  has 
recently  held  in  Paul  v.  Davis,  44  U.S.L.W.  4337  (23  March 
1976)  that  such  common  law  tort  actions  can  not  be  based 
upon  Fifth  Amendment  or  other  constitutional  grounds. 

5  See  Maj.  op.,  note  7.  Brick  has  testified  to  these  facts  in 
the  previous  trial  of  contempt  of  Congress,  and  he  is  now 
dead.  Commonwealth  Attorney  Ratliff  has  testified  to  these 
facts;  his  testimony  stands  uncontradicted,  and,  indeed,  is 
relied  upon  by  the  majority  opinion,  and  by  the  McSurelys. 
The  majority  does  characterize  Ratliff's  testimony  on  one 
point,  his  conversation  with  Judge  Moynahan,  as  "oblique." 
Maj.  op.  29,  note  54.  But  even  to  the  extent  that  this  charac- 
terization is  fair  and  more  testimony  by  Ratliff  or  Moynahan 
would  amplify  the  conversation,  a  finding  of  actual  consent  is 
not  necessary  to  a  decision  on  the  scope  of  the  custody  order. 
If  the  inspection  and  copying  are  found  to  be  violations  of  the 
Fourth  Amendment,  then  the  resolution  of  Ratliff's  and  Brick's 
claims  of  good  faith  immunity  from  damages  may  be  aided 
by  fuller  testimony  on  efforts  to  obtain  judicial  consent.  Here, 
however,  on  the  issue  of  violation,  we  believe  that  the  record 
shows  that  Brick  and  Ratliff  acted  in  conformity  with  the 
orders  of  custody.  A  further  finding  of  actual  consent  would 
be  only  cumulative  and  does  not  j  ustif y  a  remand. 


164 


many  others  appear  uncontradicted  from  prior  testimony. 
All  the  relevant  court  orders  and  decisions  are  before  us, 
in  addition  to  the  relevant  uncontroverted  facts.  From 
all  this  settled  evidence,  as  we  shall  demonstrate,  it  can 
be  determined  as  a  matter  of  law  that  the  inspection  and 
copying  did  not  violate  the  custody  order.  Thus,  it  is 
likewise  not  necessary  to  supplement  the  text  of  the 
motions  and  the  orders  with  further  findings  about  the 
details  of  prior  arguments,  as  the  majority  suggests 
would  be  "benefi[cial]"  for  an  understanding  of  the 
custody  order.6 

Indeed,  the  plaintiffs  McSurelys  make  no  claim  on  the 
issues  of  the  inspection,  copying,  and  transport  of  the 
documents  that  any  additional  facts  need  be  or  can  be 
brought  out.  The  McSurelys'  claim  rests  on  the  argument 
that  the  admitted  actions  violated  their  rights  under  the 
Fourth  Amendment  and  thus  were  not  protected  by  the 
Speech  or  Debate  clause.  It  is  this  argument  which  the 
trial  court  sustained  in  denying  defendants'  motion  for 
summary  judgment  and  with  which  we  understand  the 
majority  here  to  agree.  The  defense  left  to  the  Senator 
and  his  aides  on  trial  thus  would  be  a  good  faith  defense 
justifying  admitted  actions,  which  the  trial  court  and 
this  court  find  did  constitute  violations  of  the  Fourth 
Amendment. 

This  is  not  the  full  immunity  of  members  of  Congress 
and  their  aides,  engaged  in  carrying  out  legislative  duties, 
guaranteed  by  the  Speech  or  Debate  clause  of  our  Con- 
stitution. The  disposition  of  the  case  here  by  the  en  banc 
majority  requires  the  Senate  defendants  to  undergo  trial 
in  the  District  Court,7  precisely  that  against  which  the 
Speech  or   Debate   clause  was  designed  to  protect.   Of 


6  Maj.  op.  at  31,  note  59. 

7  We  discuss  later  how  the  nature  of  the  remand  here  erodes 
the  principle  of  the  Speech  or  Debate  clause. 


165 


course,  the  defendants  will  have  the  protection  of  quali- 
fied immunity,  as  in  Bivens  v.  Six  Unknown  Agents  s  or 
Scheuer  v.  Rhodes."  Yet,  as  Justice  Powell  so  recently 
wrote  in  Imbler  v.  Pachtman: 

The  procedural  difference  between  the  absolute  and 
the  qualified  immunities  is  important.  An  absolute 
immunity  defeats  a  suit  at  the  outset,  so  long  as  the 
official's  actions  were  within  the  scope  of  the  immun- 
ity. The  fate  of  an  official  with  qualified  immunity 
depends  upon  the  circumstances  and  motivations  of 
his  actions,  as  established  by  the  evidence  at  trial.10 

The  issue  here,  as  it  was  in  the  trial  court  on  motion 
for  summary  judgment  by  the  Senate  defendants,  is  on 
the  law.  While  the  majority  at  the  outset  of  their  opinion 
states  "[t]he  sole  issue  here  is  whether  the  federal  de- 
fendants enjoy  absolute  immunity  under  the  Speech  or 


8  403  U.S.  388  (1971).  See  also  Bivens  V.  Six  Unknown 
Agents,  456  F.2d  1339  (2d  Cir.  1972)  (on  remand) . 

9  416  U.S.  232  (1974). 

10  Imbler  v.  Pachtman,  44  U.S.L.W.  4250,  4253  n.  13  (2 
March  1976). 

The  McSurelys  have  obviously  employed  a  counter-of- 
fensive technique  here.  "The  action  for  damages  presently 
under  consideration  was  originally  filed  in  the  District  Court 
for  the  District  of  Columbia  on  March  4,  1969,  the  same  day 
that  the  McSurelys  appeared  before  the  Subcommittee." 
(Majority  op.  9)  To  the  extent  that  members  of  Congress 
and  their  staff  can  be  embroiled  in  defending  private  suits 
for  damages,  arising  out  of  their  legislative  activities,  to  the 
same  extent  may  the  more  timid  members  of  Congress  be 
discouraged  in  carrying  out  their  duties.  The  same  counter- 
offensive  technique  could  likewise  be  employed  against  judges, 
prosecutors,  and  other  public  officials  if  hitherto  established 
absolute  immunity  is  allowed  to  be  cut  down,  as  the  majority 
opinion  does  here,  to  only  a  qualified  immunity. 


166 


Debate  Clause," 1X  their  analysis  and  ours  make  clear 
that  the  absolute  immunity  of  the  Speech  or  Debate 
clause  applies  unless  there  was  a  violation  of  the  plain- 
tiffs' Fourth  Amendment  right  to  be  free  from  "unrea- 
sonable searches  and  seizures." 

After  a  tangential  approach  to  this  basic  underlying 
issue,12  the  majority  opinion  does  refer  to  Brick's  "search- 
and-taking"  (p. 30),  the  "search  and  seizure  of  Brick" 
(p.32),  and  then  asserts  flatly  "two  separate,  independ- 
ent search  and  seizures  took  place  here"  (p.33) . 

With  this  holding  our  colleagues  make  new  law.  The 
transfer  from  one  investigative  agency  to  another  is 
not  a  "separate,  independent  search  and  seizure,"  and, 
as  we  show  later,  the  rationale  of  all  the  Supreme  Court 
"silver  platter"  decisions  13  and  the  recent  en  banc  spe- 
cific holding  of  the  Ninth  Circuit  in  United  States  v. 
Sherwin14  are  directly  contrary. 

New  law  it  is,  but  law  absolutely  necessary  to  the 
majority's  holding  that  the  McSurelys'  Fourth  Amend- 
ment rights  were  violated  here,  for  without  an  "unrea- 
sonable search  and  seizure"  by  the  Senate  aide  his  in- 
vestigative activities  and  related  acts  by  his  superiors 
are  admittedly  protected  by  the  Speech  or  Debate  clause. 


11  Maj.  op.  10. 

12  With  perceptible  reluctance  the  majority  initially  charac- 
terizes the  actions  of  Brick  as  being  "a  wrongful  inspection 
and  transportation  of  documents  (causing  constitutional  in- 
jury) which  were  independent  of  the  initial  raid  by  the  Ken- 
tucky officials"  (maj.  op.  21-22,  emphasis  supplied)  and,  later 
states  "Brick  committed  an  independent  Fourth  Amendment 
violation  by  his  unauthorized  inspection  and  transportation 
back  to  Washington  of  the  234  documents."  (maj.  op.  22, 
emphasis  supplied) 

13  E.g.,  Lustig  V.  United  States,  338  U.S.  74,  78-79  (1949). 
14539F.2dl  (1976). 


167 


To  see  how  the  Senate  investigator's  "Inspection  and 
Transportation  of  Documents  Held  in  'Safekeeping'  by 
Court  Order"  15  could  never,  on  all  logic  and  precedent, 
be  held  an  "unreasonable  search  and  seizure"  within  the 
Fourth  Amendment,  it  is  important  to  give  a  detailed 
chronological  description  of  these  events,  putting  in 
proper  perspective  the  actions  by  the  Kentucky  officials, 
the  Senate  investigators,  and  the  United  States  courts. 

I.    Sequence  of  Actions  by  Kentucky  Officials, 
Senate  Investigators,  and  United  States  Courts 

Under  authority  of  a  judicial  warrant  charging  sedi- 
tious activities  against  the  Commonwealth  of  Kentucky 
in  violation  of  KRS  432.040,  on  11  August  1967  officials 
of  Pike  County  arrested  the  McSurelys  and  seized  a  large 
volume  of  books,  posters,  pamphlets,  and  other  private 
and  published  documents  found  in  their  home.  Imme- 
diately following  their  arrest  the  McSurelys  filed  a  com- 
plaint in  the  United  States  District  Court  for  the  Eastern 
District  of  Kentucky,  challenging  the  constitutionality  of 
the  Kentucky  sedition  statute  and  requesting  that  the 
matter  be  heard  by  a  three-judge  court.16  On  17  August 
a  hearing  was  held  before  U.S.  District  Judge  Moyna- 
han,  at  the  close  of  which  an  order  was  entered  denying 
plaintiffs'  motion  for  a  temporary  restraining  order,  de- 
nying plaintiffs'  motion  to  impound  the  material  seized 
by  the  Commonwealth  of  Kentucky,  and  granting  the 
motion  for  a  three-judge  court.17 


15  Maj.  op.  at  17-34. 

16  Civil  Action  No.  1146.  In  addition  to  Thomas  B.  Ratliff, 
Commonwealth  Attorney,  the  other  defendants  were  Perry 
A.  Justice,  Sheriff  of  Pike  County,  Grover  Atkins,  Jailer  of 
Pike  County,  and  Robert  L.  Matthews,  Attorney  General  for 
the  Commonwealth  of  Kentucky. 

17  Order  of  17  August  in  No.  1146,  signed  by  Moynahan,  J. 
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On  1  September  1967  a  hearing  was  held  before  Combs, 
Circuit  Judge,  and  Gordon  and  Moynahan,  District 
Judges,  sitting  as  a  three-judge  District  Court  in  Pike- 
ville.18  Following  the  hearing  an  order  was  issued  on 
11  September  1967,  recording  among  other  events,  "Mr. 
Kuntsler  then  moved  the  Court  to  direct  the  Marshal 
to  impound  the  material  seized  by  the  Pike  County 
Sheriff  and  to  direct  the  defendants  to  safe  guard  such 
materials  so  seized  as  may  be  in  their  custody  and 
control."  Pursuant  to  this  request  of  plaintiffs'  attorney, 
the  order  recited,  "The  parties  having  agreed  thereto, 
it  was  further  ordered  by  the  Court  that  the  material, 
literature,  and  all  objects  seized  herein  shall  be  kept  in 
the  custody  of  the  defendant,  Thomas  B.  Ratliff,  and 
that  same  shall  be  made  available  to  the  United  States 
Marshal  for  the  Eastern  District  of  Kentucky;  and  that 
said  United  States  Marshal  and  the  defendant,  Thomas 
B.  Ratliff,  shall  forthwith  make  an  inventory  thereof 
and  file  same  in  the  record  herein."  The  court  further 
ordered  that  Ratliff  should  return  to  the  plaintiffs  "such 
personal  articles  and  property  as  he  does  not  deem  ma- 
terial to  the  investigation  and  prosecution  herein." 

On  that  same  day,  11  September,  the  grand  jury  of 
Pike  County  returned  an  indictment  against  the  Mc- 
Surelys  charging  them  with  seditious  activities  against 
the  Commonwealth  in  violation  of  KRS  432.040. 

However,  on  14  September  the  three-judge  U.S.  Dis- 
trict Court  rendered  its  decision  holding  KRS  432.040 
facially  unconstitutional  and  enjoining  state  prosecution 
of  the  McSurelys.19  In  the  final  paragraph  of  its  order 
the  three- judge  court  stated, 


18  Pursuant  to  order  of  30  August  1967  issued  at  Lexing- 
ton, Kentucky. 

19  The  U.S.  Court  also  ordered  that  "all  the  plaintiffs  be 
placed  under  bond  to  this  court  in  the  amount  of  five  thousand 
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It  is  further  ordered  that  all  books,  papers,  docu- 
ments, and  other  material  now  in  the  custody  of  the 
Commonivealth  Attorney  of  Pike  County,  Ratliff, 
reflected  by  the  Inventory  filed  in  this  action  con- 
tinue to  be  held  by  him  in  safe  keeping  until  final 
disposition  of  this  case  by  appeal  or  otherwise.20 

The  wording  of  this  order,  which  established  the  nature 
of  the  Commonwealth  Attorney's  custody  two  weeks  be- 
fore any  inquiry  was  made  by  the  Senate  Subcommittee 
re  the  documents,  and  the  wording  of  the  order  of  30 
October,  in  response  to  the  McSurelys'  effort  to  bar  Sen- 
ate access  to  the  documents,  along  with  the  intervening 
meeting  of  Ratliff  with  Judge  Moynahan,  are  vital  to  an 
understanding  of  the  legitimacy  of  the  actions  of  both 
Ratliff  and  Brick. 

For  the  first  time,  according  to  the  record  in  this  and 
all  other  related  cases,  an  employee  of  the  United  States 
Senate  then  took  action  in  regard  to  the  McSurelys.  On 
25  September  1967  Lavern  Duify,  Assistant  Counsel  to 
the  Permanent  Subcommittee  on  Investigations  (Subcom- 
mittee) of  the  Senate  Committee  on  Governmental  Opera- 
tions (Committee),  called  Common  wealth  Attorney  Rat- 
liff by  telephone  from  Washington  to  inquire  about  the 
seized  items.21  On  Sunday,  8  October  John  Brick,  an  in- 


dollars  ($5,000.00)  each  on  their  own  recognizance  to  make 
themselves  amenable  to  the  further  orders  of  this  court. " 

20  In  explanation  of  their  order  the  judges  issued  opinions 
on  18  and  20  October.  282  F.  Supp.  848  (E.D.  Ky.  1967). 
The  language  used  in  the  opinion  refers  to  Commonwealth 
Attorney  RatlifFs  custody  of  the  documents,  but  nowhere  is 
there  implied  secrecy  or  confidentiality  or  any  other  object 
other  than  the  preservation  of  the  documents  for  such  pur- 
poses as  may  be  relevant  in  the  legal  proceedings  in  the  federal 
and/or  Kentucky  courts. 

21  Testimony  of  Thomas  B.  Ratliff,  in  the  trial  of  Alan  and 
Margaret  McSurely  for  contempt  of  Congress  before  U.S. 
District  Judge  John  Lewis  Smith,  Jr.,  24  June  1970  (United 
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vestigator  employed  by  the  Senate  Committee  and  assist- 
ant to  Duffy,  came  to  Pikeville.  After  Brick  explained  to 
Ratliff  the  purpose  of  the  Senate  investigation,  and  con- 
firmed that  the  McSurely  material  contained  information 
relating  to  the  activities  of  a  number  of  organizations  in 
which  the  Subcommittee  was  interested,  on  the  evening 
of  that  same  day  Thadeus  Scott,  Commonwealth  Detec- 
tive, delivered  to  Brick  in  his  motel  photocopies  of  some 
of  the  seized  documents.  On  the  following  morning,  9 
October  1967,  Brick  was  taken  to  the  Pike  County  Court 
House,  where  he  examined  the  seized  items  for  about  one 
hour.22  These  were  located  in  the  walk-in  vault  in  the 
Commonwealth  Attorney's  office  (Ratliff  s  office),  where 
Ratliff  had  been  instructed  by  the  United  States  District 
Court  to  keep  the  material.23  Later  that  day  Brick  in- 
spected the  file  of  the  three- judge  court  action  in  the 
U.  S.  Court  House.  On  12  October  Brick  returned  to  the 
vault  in  Ratliff's  office  where,  again  accompanied  by 
Dotson  (Assistant  Commonwealth  Attorney)  and  Scott, 
he  examined  the  seized  material  for  about  four  hours 
and  for  the  first  time  took  notes.  He  then  returned  to 
Washington,  taking  with  him  photocopies  of  234  of  the 
documents.24 


States  v.  McSurely,  No.  24,812  and  24,813,  (D.D.C.  1970), 
(D.A.  401  and  402).  Rvsd.  and  Rmnd.,  473  F.2d  1178  (D.C. 
Cir.  1972).  In  the  Kentucky  three-judge  court  case  plaintiffs 
stipulated  that  Duffy  had  no  contact  with  Ratliff  until  this 
telephone  call.  Stip.  3,  App.  20.  In  an  affidavit  attached  to 
the  defendants'  motion  for  dismissal  or  summary  judgment, 
Senator  McClellan  flatly  denied  any  participation  of  any  sort 
in  the  search  and  seizure  of  11  August  by  the  Kentucky 
authorities. 

22  Stip.  9,  App.  20-21. 

23  United  States  v.  McSurely,  supra,  note  21,  D.A.  403-04. 

24  Stip.  12,  App.  21. 
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A  very  important  event  took  place  before  Common- 
wealth Attorney  Ratliff  permitted  even  the  Senate  inves- 
tigator access  to  the  documents.  Ratliff  testified, 

Before  that  was  done,  however,  I  made  strenuous 
efforts  to  contact  one  or  all  of  the  three  judges,  and 
I  couldn't  find  Judge  Combs.  I  couldn't  find  Judge 
Gordon,  and  I  want  to  say,  Sir,  with  certainty  that 
I  believe  that  it  was  at  this  point  that  I  did  talk 
with  Judge  Moynahan.  I  found  him,  I  think,  at  his 
mother's  ....  There  was  no  secret  as  to  what 
happened.  I  was  very  open  about  it  and  it  was  a 
Senate  investigator  and  he  identified  himself  with 
the  credentials  and  he  took  none  of  the  material. 
None  of  the  material  was  taken  other  than  the 
copies  that  he  used.25 

As  to  what  happened  when  he  talked  with  Judge  Moyna- 
han, Ratliff  further  testified, 

Q.  Did  you  permit  your  assistants  to  permit  Mr. 
Brick  of  the  McClellan  committee  to  examine  and 
photograph  this  material  after  you  had  represented 
to  the  Court  that  you  would  keep  it  inviolate  as  the 
custodian  with  the  United  States  Marshal?   .  .   . 

A.  The  answer  is  that  I  assume  that  he  did  see 
the  material,  Mr.  Combs.  I  was  not  present.  /  had 
my  permission  and  I  gave  members  of  my  staff  per- 
mission to  do  that  on  the  condition  that  none  of  it 
be  removed.26 

Q.  Did  you  not  contact  your  custodian,  the  U.S. 
Marshal,  to  see  if  he  would  agree  that  Mr.  Brick  may 
examine  and  photograph  the  material? 

A.     No,  Sir,  /  contacted  the  federal  bench." 


25  United  States  V.  McSurely,  D.A.  406. 

26  Id.,  D.A.  407  (emphasis  added). 

27  Id.,  D.A.  408  (emphasis  added).  The  testimony  about  this 
conversation  has,  as  noted,  been  taken  from  the  court  record 
in  another  proceeding.  Our  conclusion  about  the  nature  of  the 
custody  orders  in  this  case  does  not  rest  solely  on  this  testi- 
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On  16  October,  at  the  direction  of  Senator  McClellan, 
Chairman  of  the  Subcommittee,  Brick  prepared  sub- 
poenas for  the  original  McSurely  documents  still  in  Rat- 
liff's  possession  which  the  Senator  had  determined  would 
be  of  value  to  the  Subcommittee's  investigation.  On  the 
following  day,  Brick  was  in  Kentucky  and  informed 
Judge  Moynahan  by  telephone  of  the  subpoenas  prior 
to  service  on  Ratliff,  Kraft,  (the  U.S.  Marshal)  and  the 
McSurelys.28  On  18  October  plaintiffs  filed  motions  with 
the  three- judge  U.S.  District  Court  seeking  orders  block- 
ing Ratliff  from  releasing  the  seized  material  to  the  Sub- 
committee and  directing  him  to  return  those  materials  to 
the  McSurelys. 

The  action  of  the  three-judge  U.S.  District  Court  on 
this  effort  of  the  McSurelys  to  obtain  the  release  of  their 
documents  and  to  bar  Subcommittee  access  to  them  was 
unequivocal.  On  30  October  1967  the  court  issued  an 
order,  the  complete  text  of  which  is: 

The  motion  of  the  plaintiffs,  Alan  McSurely,  Mar- 
garet McSurely,  and  Joseph  Mulloy,  that  the  ma- 
terials now  in  the  custody  of  the  Commonwealth  At- 
torney of  Pike  County  be  returned  to  them  at  this 
time  is  overruled. 

The  motion  of  plaintiffs  for  a  restraining  order 
enjoining  defendants  from  releasing  such  of  the 
materials  as  are  desired  by  a  Committee  of  the 
United  States  Senate  is  overruled. 

The  parties  to  this  action  and  the  officers  of  this 
Court  are  directed  to  cooperate  with  the  Senate  Com- 
mittee in  making  available  such  of  the  materials,  or 


mony,  however,  but  is  based  instead  on  the  uncontroverted 
facts  of  this  case,  e.g.,  the  language  of  the  order  of  30  Oc- 
tober 1967.  We  have  quoted  from  this  testimony  only  as  a  fur- 
ther, cumulative  demonstration  that  the  three-judge  court 
never  meant  its  custody  order  to  be  a  secrecy  order. 

23  Stip.  13,  App.  21. 
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copies  thereof,  as  the  Committee  considers  pertinent 
to  its  inquiry;  but  until  time  for  appeal  is  expired, 
this  will  be  done  in  such  manner  as  to  keep  intact 
those  materials  that  may  be  pertinent  to  the  appeal 
of  this  case,   (emphasis  added). 

On  1  November  the  court  denied  plaintiffs'  motion  for 
rehearing  and  reconsideration  of  the  30  October  order, 
but  granted  a  twenty-four  hour  stay  in  order  that  plain- 
tiffs could  apply  to  the  Supreme  Court  for  review  of  the 
District  Court's  order.  Pending  this  Supreme  Court  re- 
view the  District  Court  further  ordered  "that  the  mate- 
rial in  question  shall  not  be  removed  from  the  custody 
of  the  Commonwealth  Attorney  of  Pike  County,  Ken- 
tucky, and  copies  thereof  shall  not  be  made  on  or  before 
2:00  p.m.  Eastern  Standard  Time,  November  2,  1967." 

The  history  of  that  Supreme  Court  application 29  is 
referred  to  in  the  final  order  of  the  U.S.  District  Court 
of  13  December  1967,  which  recites, 

On  November  10,  1967,  Mr.  Justice  Stewart,  for 
the  Supreme  Court,  granted  an  emergency  relief  to 
the  extent  that  the  documents  in  issue  remain  in  their 
then  custody  until  this  Three-Judge  Court  might  hear 
and  rule  upon  the  factual  and  legal  objections  of  the 
plaintiffs  to  the  validity  of  a  subpoena  duces  tecum 
of  the  Senate  Committee. 

Whereupon,  on  December  5,  1967.  this  matter  came 
on  for  hearing  on  said  objections  before  this  Three- 
Judge  Court.  ...  IT  IS  HEREBY  ORDERED  that 
the  objections  of  the  plaintiffs  to  the  subpoena  duces 
tecum  of  the  Senate  Committee  be  and  the  same  are 
hereby  overruled,  AND  IT  IS  FURTHER  ORDERED 
that  the  defendant  Ratliff,  Commonwealth's  Attor- 
ney, Pike  County,  Kentucky,  be  and  he  is  hereby 
ordered  and  directed,  subject  to  the  hereinafter  stay 
provisions  of  this  order,  to  comply  with  the  subpoena 


"  See  389  U.S.  949  (1967). 
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duces  tecum  of  the  Senate  Committee  by  allowing 
said  Committee  representatives  to  photograph  copies 
of  any  of  the  desired  books,  papers,  documents  and 
other  materials  now  in  his  possession  under  order  of 
this  Court.  .  .  .   (emphasis  added). 

A  stay  of  five  days  before  Ratliff  should  comply  with  the 
Senate  subpoena  duces  tecum  was  granted  to  allow  plain- 
tiffs to  apply  to  the  Supreme  Court  again. 

On  20  January  1968  the  Supreme  Court,  again  per 
Justice  Stewart,  stayed  the  order  of  the  three-judge  court 
"to  the  extent  that  the  seized  documents  shall  remain  in 
custody,"  3C  but  conditioned  the  stay  upon  the  filing  of 
an  appeal  to  the  Supreme  Court.  (The  order  being  ap- 
pealed was  the  order  of  30  October,  not  the  order  of  14 
September).  The  McSurleys  thereafter  submitted  their 
jurisdictional  statement  and  the  Solicitor  General  re- 
sponded. On  18  March  1968  the  entire  Court  declined 
to  hear  the  case,  and  dismissed  the  appeal  with  a  per 
curiam  order.31  The  stay  was  continued,  however,  for 
another  thirty  days  so  that  the  McSurelys  could  apply 
to  the  Sixth  Circuit  for  a  stay. 

By  the  time  their  appeal  to  the  Sixth  Circuit  was 
taken,  the  question  of  custody  of  the  documents  was  in 
a  different  posture,  as  time  for  appeal  from  a  three- 
judge  court  (order  of  14  September)  to  the  Supreme 
Court  had  expired,  a  distinction  the  Sixth  Circuit  was 
careful  to  make.  All  .of  the  actions  of  the  three- judge 
court  after  the  order  of  11  September  through  that  of 
13  December  1967  had  been  taken  before  time  for  ap- 
peal, first  by  Kentucky  and  then  by  the  McSurelys,  to 
the   Supreme   Court   had   expired.32     The   Sixth    Circuit 


30  390  U.S.  914  (1968). 

31  390  U.S.  412  (1968). 

32  "After  the  decision  of  the  [three-judge]   District  Court 
and  before  the  time  for  appeal  had  expired,  subpoenas  duces 
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was  now  acting  in  a  different  setting.  "The  single  issue 
now  before  this  court  is  whether  the  District  Court  erred 
in  refusing  to  return  to  their  owners  documents  which 
were  seized  in  aid  of  a  prosecution  under  an  unconstitu- 
tional statute,  now  that  the  time  for  appeal  has  expired. 
.  .  .  The  right  of  the  court  to  retain  possession  of  the 
seized  documents,  which  include  no  contraband,  has  ex- 
pired." 33  The  Sixth  Circuit  thus  ordered  in  July  1968 
that  the  documents  be  returned  to  the  McSurelys,  but 
without  prejudice  to  the  right  of  the  Subcommittee  to 
proceed  with  the  enforcement  of  its  subpoenas.34  The 
District  Court  thereupon  directed  Ratliff  to  return  all 
of  the  seized  materials,  including  all  copies,  which  he 
did  on  8  November  1968.35  Upon  receipt  of  these  ma- 
terials the  McSurelys  were  immediately  served  with  new 
Subcommittee  subpoenas  similar  to  the  original   ones.36 


tecum  ordering  production  of  certain  of  the  seized  documents 
were  issued  [16  October  1967]  by  the  Permanent  Subcommit- 
tee ...  ."  398F.2d817  (1968). 

33  398  F.2d  at  818  (emphasis  supplied) . 

34  398  F.2d  at  818:  "[Q]uestions  [as  to  the  subpoenas] 
may  be  adjudicated  under  the  appropriate  procedure  for  chal- 
lenging subpoenas  of  Congressional  Committees." 

35  Brick  had  returned  copies  of  the  234  documents  which 
Brick  had  taken  with  him  to  Washington  to  Scott,  Common- 
wealth Detective,  on  14  August  1968.  Senator  McClellan  so 
stated  in  a  Committee  Hearing,  App.  69.  Brick  so  testified  in 
the  contempt  prosecution,  D.A.  730. 

36  The  McSurelys  refused  to  comply,  which  gave  rise  to  a 
prosecution  for  criminal  contempt,  conviction  for  which  was 
ultimately  reversed  by  this  court.  United  States  v.  McSurely, 
473  F.2d  1178  (1972).  The  writer  of  this  opinion  concurred 
only  in  the  result  reached  therein  by  the  majority.  Arguing 
that  application  of  the  exclusionary  rule  to  legislative  hear- 
ings was  wholly  inappropriate,  he  voted  to  reverse  the  Mc- 
Surelys' conviction,  not  because  the  subpoenas  in  question 
were  based  upon  information  obtained  in  an  unlawful  search, 
but  because  the  Government  had  failed  to  make  the  necessary 
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II.  The  Existence  of  a  Search  and,  Seizure — Actions  of 
the  Three-Judge  District  Court  as  They  Bear  on  the 
Alleged  Violation  of  the  Custody  Order 

The  six  orders  and  one  opinion  of  the  three-judge 
United  States  District  Court  and  the  opinion  of  the 
Sixth  Circuit  at  no  time  expressed  disapproval  of  the 
Kentucky  officials'  actions  in  cooperating  with  the  Senate 
investigators.  The  recital  of  the  language  of  the  Dis- 
trict Court's  orders  in  itself  should  be  convincing  that 
what  Ratliff  did  in  furnishing  Brick  the  copies  of  the 
documents  in  his  custody  was  thoroughly  approved  by 
that  court.  There  is  not  one  word  in  the  language  of  the 
six  orders,  before  or  after  Brick's  inspection  and  copying 
of  the  documents  in  October  1967,  which  indicates  that 
this  was  in  the  view  of  those  judges  in  any  way  unau- 
thorized or  improper. 


showing  that  all  of  the  subpoenas'  demands  were  pertinent  to 
the  Subcommittee's  legitimate  inquiry.  154  U.S.  App.  D.C.  at 
157-67,  473  F,2d  at  1194-1204.  The  writer  did  not  accept  the 
panel  majority's  characterizations  of  Brick's  actions  as  a 
"search."  .  .  .  "Second,  although  Brick's  examination  of  the 
McSurelys'  documents  may  be  characterized  as  an  illegal  sub- 
committee action,  passive  reception  of  illegally  seized  informa- 
tion from  others  cannot  even  properly  be  termed  a  'search.'  " 
.  .  .  "Third,  if  Brick's  examination  of  the  documents  can  be 
termed  a  search,  the  inspection  by  one  law  enforcement  agency 
of  documents  in  the  custody  of  another  might,  by  extrapola- 
tion, also  be  characterized  as  a  search — possible  illegal  if  the 
custodian  agency's  original  seizure  was  held  unlawful.  The 
exclusionary  rule  now  makes  any  descriptive  nomenclature 
of  the  sampling  of  items  on  the  tarnished  'silver  platter' 
irrelevant  with  regard  to  admission  of  evidence  in  a  criminal 
case,  the  evidence  is  barred  in  court  without  consideration  of 
whether  what  the  federal  officers  did  was  a  search  or  not. 
However,  troublesome  questions  would  arise  concerning  the 
personal  liability  of  law  enforcement  officers  if  a  second 
'search'  were  recognized  in  those  circumstances."  (473  F.2d 
at  1202). 
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In  addition  to  the  language  of  the  court  in  its  orders, 
we  have  the  testimony  of  Ratliff  that  before  permitting 
Brick's  inspection  of  the  documents  he  "did  talk  to  Judge 
Moynahan,"  that  "I  had  my  permission  and  I  gave  mem- 
bers of  my  staff  permission  [to  permit  Brick  to  examine 
and  receive  photocopies  of  the  material] ,"  and  "I  con- 
tacted the  federal  bench." 

A. 

Examining  the  orders  more  in  detail,  the  order  of  the 
three-judge  District  Court  on  14  September,  making  Rat- 
liffs  possession  of  the  documents  "custody"  "in  safe  keep- 
ing" for  the  federal  court,  was  a  preservation  order,  not 
a  secrecy  order.  The  purpose  of  the  court  order  was 
to  preserve  the  documents  for  the  use  of  whoever  might 
eventually  have  a  rightful  interest  in  their  use.  On  14 
September  that  party  which  might  have  such  rightful 
interest  was  the  Commonwealth  of  Kentucky,  and  the 
anticipated  use  was  in  a  state  prosecution  against  the 
McSurelys  brought  by  indictment  on  11  September. 

The  majority  agree  with  us  in  our  characterization 
of  this  critical  order  as  simply  a  preservation  order. 
"[T]he  purpose  of  the  'safekeeping'  order  of  the  three- 
judge  court  was  to  preserve  the  seized  items  both  for  the 
McSurelys'  benefit  and  for  the  orderly  administration  of 
the  judicial  process  through  'appeal  or  otherwise,'  .  .  ."  3: 
Again,  "The  court  did  not  return  the  seized  materials 
to  their  owners  because  it  sought  to  preserve  the  existence 
of  the  res  in  event  of  appeal  to,  or  reversal  by,  the  Su- 
preme Court."  M  In  the  majority's  characterization  of  the 
court's  order,  as  in  the  court's  order  itself,  there  is  no 
hint  of  secrecy,  nor  a  suggestion  that  the  preservation 
was  exclusively  for  the  benefit  of  the  McSurelys. 


Majority  op.  at  28  (emphasis  supplied.) 
Majority  op.  at  28   (emphasis  supplied.) 
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//  preservation  was  the  "limited  purpose"  39  how  could 
"Brick's  investigative  activity  outside  of  the  channels 
established  by  the  court  violate[d]  its  order"? 4<)  The 
documents  were  preserved  in  their  entirety.  Brick  never 
did  anything  but  inspect,  make  notes  on,  and  receive 
photocopies  thereof.  It  seems  logically  inescapable  to  us 
that  for  Brick's  investigative  activity  to  have  violated 
the  court's  order — which  the  three- judge  court  itself  never 
indicated  that  it  did  41 — the  order  must  be  construed  as  a 
secrecy  order,  which  is  impossible  from  the  very  language 
of  this  and  later  orders,42  and  even  the  majority  opinion 
makes  no  claim  that  the  order  of  14  September  was  other 
than  a  preservation  order. 

In  the  supplement  to  its  opinion  the  majority  does 
argue,  however,  that  what  the  orders  really  meant  was 
that  Ratliff  had  to  receive  "court  approval"  before  grant- 
ing access  to  anyone.43  Nowhere  does  the  majority  seek 
to  base  its  interpretation  upon  the  language  of  any  of 
the  orders,  but  it  relies  instead  upon  their  "context."  44 


39Maj.op.  at  29. 

40  Majority  op.  at  28. 

41  Even  if  it  be  now  construed  as  a  secrecy  order,  Brick's 
"violation"  could  properly  be  termed  only  a  contempt  of  that 
court  (not  this  court),  and  not  at  all  a  search  and  seizure 
within  the  meaning  of  all  precedents  under  the  Fourth 
Amendment,  as  we  make  clear  in  II.  B.  infra. 

42  The  McSurelys  themselves  in  their  amended  complaint 
in  this  very  law  suit,  Paragraph  17,  reveal  that  they  recognize 
that  the  14  September  1967  order  of  the  three-judge  court 
was  not  what  the  plaintiffs  sought.  "It  did  not,  however,  give 
immediate  relief  as  to  the  documents  which  had  been  seized 
under  the  statute.  It  ordered  instead  that  the  documents  and 
other  seized  material  be  kept  in  the  custody  of  the  defendant 
Ratliff  'to  be  held  by  him  in  safekeeping'  pending  a  possible 
appeal  by  the  defendant  Ratliff,  et  al."  App.  43. 

43Maj.Op.  (Supplement)  at  48. 

44  Id.  at  49. 
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The  custody  order  of  18  October  was  issued  in  connection 
with  an  injunction  against  a  state  sedition  prosecution 
which  was  ''instituted,  at  least  in  part,  in  order  to  stop 
[the  McSurelys']  organizing  activities."  45  If  Ratliff  had 
allowed  access  to  other  prosecutors  who  would  seek  to 
"chill"  their  activities  with  similar  charges,  then  perhaps 
he  would  have  acted  at  variance  with  the  spirit  of  the 
custody  orders.  But  it  is  a  distinct  jump  from  that  to 
cooperation  with  a  United  States  Senate  Subcommittee 
that  was  directed  to  investigate  the  causes  of  civil  unrest 
in  the  country.  Where  the  language  of  the  orders  put  no 
express  conditions  on  Ratliff  beyond  the  preservation  of 
the  res,  it  would  be  a  real  strain  of  the  context  to  find 
a  secrecy  provision  as  against  a  Congressional  investi- 
gator. 

It  is  significant  that  the  three-judge  court  did  by  the 
terms  of  its  1  November  1967  order  provide  that  "copies 
thereof  shall  not  be  made  before  2  p.m."  on  the  following 
day,  in  order  to  give  the  McSurelys  time  to  seek  a  Su- 
preme Court  writ.  This  is  the  only  language  we  can  find 
in  any  of  the  six  orders  of  the  three- judge  court  wThich 
in  any  way  implies  either  confidentiality  or  a  preserva- 
tion of  the  documents  for  the  principal  benefit  of  the 
McSurelys.  In  other  words,  when  the  three-judge  court 
wanted  to  do  more  than  simply  to  preserve  the  documents 
in  safekeeping,  it  said  so  explicitly  by  restricting  the  copy- 
ing of  the  documents,  but  it  did  not  impose  any  such 
restriction,  and  then  for  only  a  period  of  24  hours,  until 
seven  weeks  after  its  order  of  14  September  and  three 
weeks  after  Brick  had  inspected  and  made  copies  of  the 
documents. 

No  document  directed  by  the  Court  to  be  held  in  cus- 
tody was  transferred  to  Brick.  Every  piece  of  paper  was 
still  there  when  Brick  left  Pikeville.  Where  was  the  vio- 
lation? Where  was  the  seizure? 


282  F.  Supp.  848,  852  (E.D.  Ky.  1967). 
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B. 


It  is  highly  significant  that  the  federal  court  order  of 
14  September  did  not  prohibit  Ratliff  or  his  aides  from 
examining  the  documents  for  any  purposes  the  Common- 
wealth of  Kentucky  might  have  had.  Neither  this  order  nor 
any  subsequent  order  ever  recognized  any  alleged  privacy 
interest  of  the  McSurleys  by  restricting  access  to  the 
documents.46    When  the  Senate  investigative   (Duffy  and 


46  For  example,  would  the  court  custody  order  have  barred 
any  examination  of  the  material  by  outside  parties  to  deter- 
mine if  it  included  contraband?  It  is  an  established  principle 
that,  "[t]he  mere  fact  of  the  illegal  seizure,  standing  alone, 
does  not  immunize  the  goods  from  forfeiture.',  Bacall  Im- 
ports, Ltd.  v.  United  States,  412  F.2d  586,  588  (9th  Cir.  1969). 
See  also  United  States  v.  Jeffers,  342  U.S.  48,  54  (1951).  In- 
deed, such  is  the  implication  of  the  opinion  of  the  Sixth  Cir- 
cuit, in  ordering  the  return  of  the  documents  to  the  McSurelys, 
when  it  noted  that  the  materials,  "include  [d]  no  contraband." 
398  F.2d  at  818.  If,  in  the  course  of  compiling  an  inventory, 
Ratliff  had  due  reason  to  believe  some  material  was  contra- 
band, he  surely  would  have  been  entitled,  without  court  per- 
mission, to  call  in  outside  parties  to  look  at  the  suspect  mate- 
rials, e.g.,  to  test  whether  bags  of  powder  were  narcotics. 

"If  the  property  is  subject  to  forfeiture,  appropriate  pro- 
ceedings should  be  started  expeditiously."  United  States  v. 
Wilson,  No.  75-1713  (D.C.  Cir.  28  June  1976)  (slip  op.  at  9). 
Given  the  state  interest,  then,  in  the  speedy  identification  of 
contraband,  it  is  unlikely  that  a  custody  order,  by  its  silence, 
means  to  preclude  reasonable  inspection  of  seized  goods  by 
outside  parties  for  this  purpose.  Imagine  hypothetically  that 
a  Secret  Service  agent,  in  the  same  circumstances  that  in- 
volved Brick,  had  copied  and  inspected  currency  taken  from 
the  McSurelys  in  order  to  determine  if  it  was  counterfeit 
money  subject  to  forfeiture  under  federal  law,  18  U.S.C.  §  492. 
Does  the  majority  contend  that  such  action  by  the  Secret 
Service  agent  would  constitute  a  "search"  on  his  part  in  vio- 
lation of  the  court  orders?  The  Senate  of  the  United  States 
surely  has  rights  equal  to  those  of  a  federal  investigative 
agency. 
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Brick)  came  on  the  scene,  it  was  obvious  that  they  also 
had  a  legitimate  interest  in  examining  the  documents  for 
the  Senate's  purpose. 

While  the  order  of  the  U.S.  court  on  14  September 
did  not  specifically  direct  Ratliff  to  make  copies  available 
to  the  Senate  Subcommittee,  yet  there  is  nothing  in  that 
or  the  two  previous  orders  which  prohibits  him  from  do- 
ing so,  as  there  was  in  the  1  November  order.  Of  course, 
as  of  14  September  the  Senate  Committee's  interest  had 
not  come  into  the  picture,  so  there  was  no  need  for  the 
14  September  order  (or  any  previous  order)  to  speak  to 
this  issue. 

When  the  issue  of  the  Senate  Subcommittee's  use  of 
the  documents  did  arise,  by  the  Senate  investigator  Brick 
contacting  Commonwealth  Attorney  Ratliff,  who  in  turn 
contacted  U.S.  District  Judge  Moynahan,  it  is  evident  that 
Ratliff  only  granted  access  to  the  documents  to  Brick 
after  he  "contacted  the  federal  bench,"  after  "I  had  my 
permission."  But  this  informal  contact  is  not  why  we 
disagree  so  strongly  with  the  majority  here.  The  ma- 
jority position  rests  entirely  on  the  conclusion  that  Brick's 
inspection  of  the  documents  in  Ratliff's  possession  was 
totally  "unauthorized"  and  therefore  illegal  because  Rat- 
liff held  as  custodian  for  a  federal  court.  The  short  but 
complete  answer  is  that  there  was  never  any  need  for 
the  court  formally  to  authorize  inspection,  because  the 
court  by  its  orders  had  never  forbidden,  nor  did  it  intend 
to  forbid,  any  such  inspection. 

Thus  the  three-judge  court  did  not  view  the  Senate 
subpoena  as  the  fruit  of  any  "poisonous  tree,"  although 
it  was  and  is,  of  course,  undeniable  that  the  Senate  sub- 
poenas came  directly  from  Brick's  inspection  of  the  origi- 
nal documents  in  Ratliff  s  possession  and  the  234  copies 
Brick  took  back  to  Senator  McClellan.  This  is  borne  out 
by  the  first  opportunity  which  the  court  had  to  speak  to 
this  issue,  when  the  McSurelys  moved  on  18  October  to 
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enjoin  Ratliff  and  other  defendants  from  releasing  the 
documents  to  the  Committee.  The  three-judge  court  then 
ruled — emphatically  against  the  McSurelys — in  favor  of 
continued  Committee  access  to  the  documents.  The  lan- 
guage in  the  order  of  30  October  (as  well  as  in  the  final 
order  of  13  December,  after  the  matter  had  gone  to  Mr. 
Justice  Stewart)  shows  that  what  Ratliff  had  done  with 
the  Senate  investigator  was  exactly  what  the  court 
wanted  him  to  do  and  to  continue  to  do. 

The  majority  responds  that  the  dissent  "makes  [too] 
much"  of  the  October  and  December  orders  on  the  ground 
that  "[i]t  does  not  even  appear  that  Brick's  pre-subpoena 
investigation  and  transportation  of  copies  of  the  seized 
documents  had  been  raised  as  an  objection  to  the  sub- 
poena." 47  What  the  majority  cannot  deny,  however,  is 
that  the  pre-subpoena  activity  of  Brick  had  been  fairly 
and  fully  set  out  for  the  court.  In  its  order  of  13  De- 
cember the  three- judge  court  stated  that  at  the  hearing 
of  5  December,  "[t]he  interested  parties  plaintiff  and 
defendant  jointly  tendered  to  this  Court  by  stipulation 
or  exhibit  all  evidentiary  facts  desired  by  them  to  be 
introduced  upon  the  question  .  .  .  ."  It  is  in  the  stipula- 
tions of  5  December,  of  course,  that  the  pre-subpoena 
activity  of  Brick  is  extensively  described.48  The  revelation 
of  this  activity,  however,  did  not  dissuade  the  3- judge 
court  from  its  renewed  order  that  Ratliff  cooperate  with 
the  Senate  Subcommittee. 

In  fact,  it  is  quite  apparent  that  the  Senate  subpoena 
made  no  difference  in  the  way  the  court  viewed  what  its 
custodian,  Ratliff,  should  do  in  assisting  the  Senate  in- 
vestigator.   While  the  majority  hangs  its  entire  theory 


47Maj.  Op.  (Supplement)  at  50  (footnote  omitted). 

48  See  Maj.  Op.  at  6  n.  7.  Nine  of  the  fifteen  narrative  para- 
graphs of  the  stipulation  concern  the  activities  of  Brick  from 
his  arrival  in  Kentucky  to  his  pre-subpoena  return  to  Wash- 
ington. 
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of  liability  to  the  McSurelys  on  the  ground  that  Brick 
had  neither  a  court  order  (discussed  above)  nor  a  Senate 
subpoena  when  he  first  inspected  and  took  copies  of  the 
documents,  yet  the  three-judge  court  in  its  30  October 
order  (quoted  in  its  entirety  at  pages  11-12  supra) 
never  once  mentioned  the  subpoena.*9  So  it  is  unques- 
tioned that,  in  the  eyes  of  the  court  which  the  majority 
emphasizes  did  have  custody  of  the  documents,  neither  a 
court  order  nor  a  Senate  subpoena  was  necessary  to 
authorize  Ratliff  to  furnish  copies  to  Brick. 


Completely  consistent  with  this,  it  is  noteworthy  that 
the  Sixth  Circuit  in  its  opinion  50  nowhere  expressed  any 
disapproval  of  the  three-judge  District  Court's  actions 
in  making  the  documents  available  while  appeal  to  the 
Supreme  Court  was  pending  and  the  documents  were 
properly  in  the  District  Court's  custody  and  in  RatlifFs 
immediate  possession.  It  was  only  after  time  for  appeal 
to  the  Supreme  Court  had  expired  that  the  Sixth  Circuit 
ordered  return  to  the  McSurelys,  with  the  proviso  that  the 
Senate  Subcommittee  could  then  serve  them  with  its  sub- 
poena, which  it  did  simultaneously  with  the  return  of  the 
documents.51    The  District  Court,   having   completed  its 


49  Looking  at  the  text  of  the  30  October  order,  if  Brick  had 
returned  without  subpoena,  it  is  apparent  that  Ratliff  would 
have  no  choice  but  to  permit  Brick  to  inspect  and  copy  the 
documents. 

50  398  F.2d  817  (6th  Cir.  1968). 

51  As  to  by  whom  and  for  what  purpose  the  documents  were 
being  held  by  Ratliff,  the  Sixth  Circuit  described  it  thus,  "The 
District  Court  directed  [14  September  1967]  that  the  seized 
documents  be  retained  in  the  possession  of  the  Commonwealth 
attorney  for  safekeeping  until  final  disposition  of  the  case  by 
appeal  or  otherwise."  398  F.2d  817.  And  later,  "The  District 
Court  denied  [13  December  1967]  this  motion  and  ordered 
the  parties  to  the  action  and  officers  of  the  court  to  cooperate 
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business,  had  no  right  to  retain  the  documents  and  was 
thus  ordered  to  return  them  to  their  owners,  the  Mc- 
Surelys.  But  the  right  of  the  McSurelys,  either  to  ob- 
tain the  documents  or  to  prevent  the  Senate  from  looking 
at  the  documents  or  making  copies  of  them,  did  not  exist 
until  the  time  for  appeal  had  expired. 

Taking  this  as  the  true  posture  of  the  case,  it  is 
inconceivable  that  a  committee  of  the  United  States  Sen- 
ate could  be  frustrated  in  its  objective  of  securing  docu- 
mentary evidence  relevant  to  its  lawful  inquiry  for  a 
legislative  purpose,  by  the  documents  being  withheld  from 
even  a  view  by  its  investigator,  on  the  ground  that  the 
documents  were  held  in  "custody,"  "in  safe  keeping," 
by  order  of  the  United  States  court  pending  the  "final 
disposition  of  the  case  by  appeal  or  otherwise."  The 
Senate  Subcommittee  wanted  the  documents  in  October 
1967,  not  after  the  federal  case  had  completed  its  journey 
through  the  federal  judicial  system. 

If  it  be  objected  that  the  proper  route  was  for  the 
Senate  Subcommittee  to  issue  a  subpoena  for  the  docu- 
ments (as  was  ultimately  done  on  16  October  1967),  we 
suggest  that  it  is  much  more  reasonable,  and  the  method 
which  we  would  expect  a  Senate  committee  to  follow  in 
conducting  its  business,  to  send  an  investigator  to  look 
over  the  documents  then  in  the  custody  of  the  United 
States  court  to  determine  their  relevance  before  issuing 


with  the  Senate  Committee  in  making  available  such  ma- 
terial, or  copies  thereof,  as  the  Committee  considers  pertinent 
to  the  inquiry,  but  in  a  manner  to  keep  the  materials  intact 
for  use  in  the  event  of  appeal."  398  F.2d  818.  (Emphasis 
supplied.)  The  Sixth  Circuit  characterization  of  the  posses- 
sion of  the  documents  by  Commonwealth  Attorney  Ratliff  is 
completely  consistent  with  the  language  of  the  three-judge 
District  Court's  orders,  both  before  and  after  Brick's  inspec- 
tion of  the  documents. 
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a  committee  subpoena.52  This  is  exactly  what  the  Senate 
Subcommittee  and  Brick  did,  and  it  seems  to  us  entirely 
reasonable,  if  it  be  postulated  that  the  Senate  Subcom- 
mittee could  have  had  access  by  lawful  process  to  those 
documents  while  the  litigation  between  Kentucky  and  the 
McSurelys  was  continuing.  What  our  colleagues  would 
have  the  Senate  do  henceforth  is  abstain  from  any  intel- 
ligent investigation,  but  issue  blanket  subpoenas  for  docu- 
ments which  might  possibly  be  relevant.  It  appears  to  us 
much  more  sensible  to  inspect  a  vast  quantity  of  docu- 
ments, take  photocopies  of  those  the  investigator  deems 
possibly  relevant  to  the  committee  for  its  appraisal,  and 
then  on  the  committee's  own  authority  have  subpoenas 
issued  for  the  limited  number  which  the  committee  itself 
deems  relevant.  This  was  exactly  what  was  done  in  this 
case. 

If  it  be  objected  that  Brick  should  have  applied  for  a 
formal  order  from  the  three-judge  U.S.  District  Court, 
THE  DECISIVE  ANSWER  IS  THAT  THAT  COURT 
ITSELF  DID  NOT  THINK  SO.  The  court  knew  the 
kind  of  custody  it  had  conferred  on  the  Commonwealth 
Attorney,  for  what  purpose,  and  in  no  order  prior  to 
Brick's  inspection  did  it  restrict  Ratliffs  or  any  one  else's 
access  to  the  documents.  When  the  court  learned  of  the 
Senate  investigator's  viewing  of  the  original  documents 
and  obtaining  copies,  as  it  did  from  the  McSurelys'  mo- 
tion of  18  October  and  the  subsequent  hearing,  as  well 
as  from  Ratliffs  direct  prior  conversation  with  District 
Judge  Moynahan,  the  court  in  no  way  expressed  disap- 
proval of  such  cooperation  by  the  Kentucky  and  Senate 
officials  in  its  order  of  30  October  or  later.  True,  by  30 
October  the  Senate  had  issued  formal  subpoenas  (to  which 
the  District  Court  did  not  even  refer  in  its  30  October 


52  The  documents  seized  by  Kentucky  warrant  were  of  vastly 
greater  volume  than  the  234  copies  tendered  Brick.  282  F. 
Supp.  at  850. 

24 


1-341   O  -  77  -  13 


186 


order),  but  these  clearly  rested  on  Bricks  prior  inspec- 
tion, which,  if  it  had  constituted  an  "illegal  search  and 
seizure,"  would  have  caused  the  three- judge  court  to  have 
stayed  compliance  on  the  "fruit  of  the  poisonous  tree" 
doctrine.  Neither  did  the  Sixth  Circuit  nor  Mr.  Justice 
Stewart  nor  the  Supreme  Court  advert  to  the  Common- 
wealth Attorney's  cooperation  with  the  Senate  investiga- 
tor as  constituting  any  illegality  or  even  any  search  and 
seizure. 

The  truth  of  the  matter  is  that  neither  the  three- judge 
U.S.  District  Court,  in  construing  its  own  orders,  nor 
the  Sixth  Circuit  nor  the  Supreme  Court  in  passing  on 
those  orders,  characterized  Brick's  inspection  of  the  docu- 
ments in  RatlifFs  "custody"  "in  safe  keeping"  for  the 
District  Court  as  a  "search  and  seizure,"  much  less  an 
"unreasonable  search  and  seizure."  From  September 
through  December  1967  the  U.S.  District  Court  was  deal- 
ing with  the  issues  with  an  intimate  knowledge  of  all  the 
facts  immediately  before  it,  and  certainly  with  a  full 
awareness  of  the  orders  it  had  issued  and  the  intent 
behind  those  orders.  It  is  totally  erroneous — and  some- 
what presumptuous — for  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  in  1976  to  hold  that 
what  the  three-judge  U.S.  District  Court  for  the  Eastern 
District  of  Kentucky  knowingly  and  approvingly  per- 
mitted to  be  done  by  a  Kentucky  official,  acting  under  its 
own  orders,  in  cooperation  with  an  agent  of  the  U.S. 
Senate,  constituted  an  "illegal  search  and  seizure." 

D. 

While  the  opinion  of  Senior  District  Judge  Matthews 
in  United  States  v.  McSurely  53  did  conclude  that  Brick's 
"unauthorized"  inspection  was  an  "unlawful  encroach- 
ment" upon  the  Fourth  Amendment,  the  issue  remains 
as  to  the  weight  to  be  accorded  to  that  judgment  by 


53  473  F.2d  1178  (D.C.  Cir.  1972).  See  note  36,  supra. 
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this  en  banc  court.  The  majority  finds,  as  it  must,  that 
the  decision  is  not  res  judicata  as  to  the  federal  appel- 
lants but  considers  it  "pertinent"  54  nonetheless,  although 
it  fails  to  tell  us  how  pertinent.  We  believe,  for  a  num- 
ber of  reasons,  that  its  pertinency  at  this  point  is  very 
limited  and  that  it  should  not  detain  this  court,  or  the 
court  below  on  remand,  from  reaching  a  contrary  judg- 
ment. 

The  1972  court  did  not  have  before  it,  as  this  court 
does  now,  the  full  text  of  all  six  orders  of  the  three- judge 
court.55  These  orders,  as  we  have  shown,  enable  a  judge 
to  interpret  the  meaning  of  the  custody  order  in  context. 
Just  as  courts  attempt  to  read  the  meaning  of  a  term  or 
a  provision  in  light  of  the  statute  that  contains  it,  so  too 
a  proper  understanding  of  the  "safekeeping"  order  is 
enhanced  by  a  study  of  the  various  restatements  of  that 
order  and  of  the  surrounding  motions  and  orders.  Per- 
haps Judge  Matthews  assumed  that  the  order  was  meant 
to  provide  for  strict  secrecy  in  addition  to  preservation, 
like  the  one-day  order  of  2  November  that  differed  from 
all  the  rest  in  its  ban  on  copying.  An  examination  of  all 
the  orders  would  have  refuted  that  assumption.  In  any 
event,  the  1972  majority  did  not  articulate  the  view  of 
the  custody  order  that  underlay  its  conclusion.  Whether 
its  conclusion  would  have  been  different  with  access  to  all 
the  orders  is  a  possibility  that  is  also  "pertinent"  here. 

The  unexplained  judgment  of  the  1972  majority  may 
be  explainable,  in  part,  because  its  view  of  Brick's 
"search"  was  unnecessary  to  its  result.  Even  if  Brick 
had  received  formal  court  permission  for  his  search,  the 
subpoenas  that  ensued  would  still  have  been   excluded, 


54  Maj.  op.  at  24. 

55  The  only  order  from  the  three- judge  court  in  the  1972 
record  was  the  order  of  14  September.  See  473  F.2d  at  1190 
n.  40.  The  other  orders  were  supplied  to  us  at  the  request 
of  this  court  after  argument  en  banc. 
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under  the  reasoning  of  the  majority's  full  application  of 
the  exclusionary  rule  to  Congressional  committees,  as  the 
fruit  of  RatlifFs  original  search  and  seizure.  Not  only 
was  the  1972  conclusion  dictum,  but  it  was  dictum  that 
did  not  have  the  benefit  of  the  decision  in  Calandra,  about 
the  consequences  of  post  search  transfer.  Nor  could  it 
consider  the  import  of  cases  like  Sherwin,  about  what 
constitutes  a  search  at  all.56  In  short,  the  conclusions  of 
the  1972  majority,  found  to  be  of  some  unspecified  weight 
by  the  majority  here,  should  in  no  way  impair  our  own 
de  7Wvo  determination  of  the  issue  now. 

III.  The  Existence  of  a  Search  and  Seizure — The 
Senate  Investigator's  Actions  in  Viewing  the 
Documents  and  Taking  Copies  Thereof 

Most  simply  and  basically  we  are  unable  to  see  that 
Brick's  action  in  inspecting  the  documents  in  the  posses- 
sion of  Ratliff  constituted  an  "unreasonable  search  and 
seizure,"  or  even  a  "search  and  seizure." 


When  the  documents  left  the  possession  of  the  Mc- 
Surelys  on  11  August  1967  any  expectation  of  privacy  in 
those  documents  vanished.  Even  though  the  taking  by 
Kentucky  authorities  was  ultimately  held  to  be  invalid, 
because  the  statute  on  which  the  search  warrant  and 
prosecution   were   based   was   declared   unconstitutional, 


56  In  support  of  its  finding  of  a  "search  and  seizure,"  the 
1972  majority  cited,  as  its  single  reference,  Alderman  v. 
United  States,  394  U.S.  165,  171,  203  (1969).  See  473  F.2d 
at  1191  n.  43.  Alderman  holds,  on  the  pages  listed,  that  sur- 
reptitious electronic  surveillance — "the  uninvited  ear" — vio- 
lates the  Fourth  Amendment.  But  in  Alderman  the  police 
"bugging"  constituted  the  initial  invasion  of  privacy,  like 
Ratliff's  raid  here.  There  is  no  indication  that  the  Alderman 
Court  believed  that  any  subsequent  inspection  of  the  fruits 
of  the  surveillance  by  an  agent  from  another  jurisdiction 
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this  did  not  make  the  Commonwealth  Attorney's  posses- 
sion, during  any  time  he  held  the  documents,  the  posses- 
sion of  or  for  the  McSurelys.  From  11  August  until  the 
U.S.  District  Court's  order  of  11  September  Ratliff  held 
possession  as  Commonwealth  Attorney  by  virtue  of  exe- 
cuted Kentucky  judicial  process.  The  McSurelys  had  no 
expectation  of  privacy  in  or  right  of  access  to  those  docu- 
ments. Ratliff  was  free  to  read,  copy,  distribute  copies, 
grant  access  to  the  documents  as  he  willed,  limited  only 
by  his  responsibilities  as  a  Kentucky  prosecutor.  After 
the  court  order  of  11  September,  which  directed  that  the 
documents  "shall  be  kept  in  the  custody  of  the  defendant, 
Thomas  B.  Ratliff,  and  the  same  shall  be  made  available 
to  the  United  States  Marshal,"  and  the  order  of  14 
September,  which  directed  that  "material  now  in  the  cus- 
tody of  the  Commonwealth  Attorney  .  .  .  continue  to  be 
held  by  him  in  safe  keeping  until  final  disposition  of  this 
case  .  .  .  ,"  Ratliff  held  custody  for  the  U.S.  District 
Court. 

But  the  efforts  of  the  McSurelys  to  have  the  critical 
documents  restored  to  them  or  to  have  Ratliff  limited  in 
his  use  had  been  rebuffed.57  There  is  not  one  word  in  any 
of  the  District  Court's  orders  which  recognizes  any  right 
or  interest  of  the  McSurelys  other  than  perhaps  to  have 
the  documents  restored  to  them,  and  the  time  and  occur- 
rence of  that  event  was  to  be  entirely  dependent  on  the 
outcome  of  the  litigation.  Nor  is  there  a  single  word  in 
the  court  orders  which  purports  to  change  what  Ratliff 
could  do  with  the  documents.  At  most,  there  is  inferable 
from  the  context  of  the  custody  orders  a  prohibition  on 
the  distribution  to  other  prosecutors  who  would  seek  to 


would  be  an  independent  Fourth  Amendment  wrong.  The 
1972  majority  was  thus  without  precedent  in  assuming  that 
the  inspection  of  fruits  of  an  illegal  search  itself  amounts  to 
a  search. 

57  See  note  42,  supra. 
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"chill"  the  McSurleys'  activities  with  similar  charges. 
See  supra  at  17-18.  Otherwise,  his  access  to  or  use  of 
the  documents,  the  access  of  his  aides  and  the  access  of 
anyone  who  Ratliff  deemed  had  a  legitimate  interest  in 
the  documents  was  not  limited  by  the  court  orders.  His 
custody  became,  for  at  least  a  time,  custody  on  behalf 
of  the  U.S.  court  rather  than  the  State  of  Kentucky,  and 
he  was  instructed  to  hold  the  material  "in  safe  keeping." 

So  when  Brick  arrived  in  RatlifFs  office  in  Pikeville 
on  8  October,  the  documents  were  reposing  in  the  vault 
in  RatlifTs  office  in  the  County  Courthouse.  The  Mc- 
Surelys  had  failed  in  all  their  legal  efforts  to  regain 
possession  of  their  papers,  except  those  Ratliff  had 
deemed  not  material  to  his  investigation.58  RatlifTs  cus- 
tody was  for  the  U.S.  District  Court,  a  part  of  the  United 
States  government,  and  perhaps  ultimately  again  to  be 
for  the  State  of  Kentucky.  The  investigator  for  the  U.S. 
Senate  approached  the  lawful  custodian  of  the  documents, 
satisfied  the  custodian  of  his  credentials  and  his  au- 
thorized purpose  from  the  Senate,59  and  was  then  per- 
mitted to  examine  and  copy  some  of  the  documents. 

Where  and  when  was  the  "search  and  seizure"?  If  an 
investigator  for  the  U.S.  Senate,  or  any  other  branch  of 
the  federal  government,  desires  to  see  and  does  see  docu- 
ments in  the  custody  of  a  U.S.  district  court  under  ab- 
solutely no  restrictions  except  "safe  keeping,"  prepara- 
tory to  determining  for  which  documents,  if  any,  to  issue 
a  formal  subpoena,  does  this  act  of  inspection  and  copy- 
ing constitute  a  "search  and  seizure"  under  the  Fourth 
Amendment? 


58  U.S.  District  Court  order  of  11  September  1967,  final 
paragraph. 

59  Since  RatlifFs  custody  was  for  the  U.S.  court,  he  took 
the  precaution  of  consulting  District  Judge  Moynahan.  See 
text  at  notes  25-27,  supra. 
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B. 


The  majority  of  this  court  holds  that  it  does,  that  such 
action  by  Brick  was  a  ''search  and  seizure"  and  uncon- 
stitutional. Aside  from  the  sheer  illogic  of  their  rationale 
evident  from  the  undisputed  factual  situation,  our  col- 
leagues' position  cannot  be  reconciled  with  the  Supreme 
Court's  recent  landmark  decision  in  United  States  v. 
Calandra."'0 

In  Calandra  the  Supreme  Court  held  that  nothing  in 
the  Fourth  Amendment  barred  a  grand  jury  from  sub- 
poenaing Calandra  in  order  to  question  him  based  on  evi- 
dence admittedly  illegally  seized  during  a  search  of  his 
place  of  business.  The  Court  made  clear  that  the  grand 
jury  was  not  empowered  itself  to  violate  an  individual's 
constitutional  rights,01  but  rejected  the  argument  made 
in  this  connection  that  a  grand  jury's  questions  based 
upon  unlawfully  seized  evidence  themselves  constituted 
an  independent  violation  of  Calandra's  Fourth  Amend- 
ment rights."62 

"The  purpose  of  the  Fourth  Amendment  is  to  prevent 
unreasonable  governmental  intrusions  into  the  privacy 
of  one's  person,  house,  papers,  or  effects.  The  wrong 
condemned  is  the  unjustified  governmental  invasion  of 
these  areas  of  an  individual's  life.  That  ivrong,  com- 
mitted in  this  case,  is  fully  accomplished  by  the  original 
search  tvithout  probable  cause.  Grand  jury  questions  based 
on  evidence  obtained  thereby  involve  no  independent  gov- 
ernmental invasion  of  one's  person,  house,  papers,  or  ef- 
fects, but  rather  the  usual  abridgment  of  personal  priv- 
acy common  to  all  grand  jury  questioning.  Questions 
based  on  illegally  obtained  evidence  are  only  a  derivative 


60  414  U.S.  338  (1974). 

61  Id.  at  346. 

62  Id.  at  354. 
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use  of  the  product  of  a  past  unlawful  search  and  seizure. 

They  work  no  new  Fourth  Amendment  wrong."  63 

The  Supreme  Court  in  Calandra  did  not  directly  ad- 
dress the  issue  whether  an  action  for  personal  damages 
would  lie  against  the  members  of  a  grand  jury  or  its 
agents  for  utilizing  information  derived  from  an  unlaw- 
ful search  and  seizure.  Nevertheless,  the  Court's  reason- 
ing appears  largely  to  answer  the  question.  In  the  first 
place,  such  an  action  could  not  be  premised  on  a  violation 
of  the  Fourth  Amendment,  since  the  Court  made  clear 
that  the  constitutional  wrong  is  fully  accomplished  by 
the  original  unlawful  search.  Some  other  basis  would 
have  to  be  found  for  the  suit,  such  as  a  statutory  or 
common  law  invasion  of  privacy. 

It  would  appear  extremely  counterproductive,  how- 
ever, on  the  one  hand,  to  grant  a  grand  jury  the  right 
to  consider  and  base  questions  on  materials  derived  from 
an  unlawful  search  and,  on  the  other,  to  expose  the  mem- 
bers of  the  grand  jury  or  their  agents  to  personal  lia- 
bility for  exercising  that  right.  It  is  impossible  for  a 
prosecutor  to  determine  whether  certain  materials  may 
or  may  not  be  useful  in  a  grand  jury  investigation  with- 
out examining  them  beforehand.  So  long  as  it  appears 
that  the  information  may  be  relevant  to  the  grand  jury's 
task,  it  is  implicit  in  the  Court's  decision  that  this  activ- 
ity is  within  the  lawful  scope  of  the  prosecutor's  duty 
and,  therefore,  immune  from  suit. 

In  sum,  it  would  appear  under  Calandra  that  a  Con- 
gressional committee  should  enjoy  at  least  the  same 
prerogative  as  a  grand  jury  to  use  material  which  has 
been  unlawfully  seized.  As  with  the  grand  jury,  the 
Congressional  committee  may  not  be  privileged  to  utilize 
such  information  if  its  agents  have  actively  participated 
in  the  original   unlawful  seizure.    Outside  of  that  cir- 


63  Ibid,  (emphasis  added) . 
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cum  stance,  however,  a  committee  commits  no  new  Fourth 
Amendment  wrong  by  examining  and  copying  documents 
originally  unlawfully  secured. 

The  majority  argues  that  Brick's  examination  of  the 
McSurely  materials  after  the  original  unlawful  seizure 
was  itself  violative  of  the  Fourth  Amendment  because  he 
knew  the  materials  had  been  unlawfully  seized  and  be- 
cause a  three-judge  federal  court  had  ordered  Ratliff  to 
hold  the  materials  in  safekeeping.  Certainly,  after  Calan- 
dra, the  fact  that  Brick  knew  the  documents  had  come 
wrongfully  into  Ratliff's  possession  could  not  render  his 
own  examination  unlawful.  That  a  grand  jury  knows  its 
information  springs  from  an  illegal  search  does  not  pre- 
vent it  from  examining  the  fruits  of  that  search,  and 
basing  questions  thereon,  in  the  pursuit  of  a  lawful  in- 
vestigation. A  Congressional  committee,  as  we  detailed 
above,  is  entitled  to  the  same  prerogative — without  be- 
coming civilly  liable: ' 

That  Ratliff  had  been  ordered  to  hold  the  materials 
]n  safekeeping  also  does  not  render  Brick's  examination 
violative  of  the  Fourth  Amendment.  The  three- judge 
court's  order  was  simply  a  function  of  its  finding  that 
the  materials  had  been  unlawfully  seized.  There  was  no 
implication  in  the  order  that  investigatory  committees 
of  a  legislative  body  which  would  otherwise  be  entitled 


"4  Quoted  by  the  Majority  op.  at  33  n.  62,  Calandra  noted 
the  availability  of  "damages  against  the  officers  who  conducted 
the  unlawful  search."  In  no  way  should  this  simple  reminder 
of  Bivens  (a  citation  in  the  original  dropped  by  the  Majority 
in  its  quotation)  be  read  as  a  suggestion  that  any  inspection 
of  the  illegally  seized  evidence  in  Calandra  amounted  to  a 
violation  of  the  Fourth  Amendment.  Calandra  had  already 
stated  with  full  explicitness,  see  quotation  supra  at  29,  that 
the  unconstitutional  invasion  of  privacy  had  been  "fully  ac- 
complished by  the  original  search."  The  reminder  of  Bivens 
is  clearly  directed  at  the  original  search  and  not  at  any  subse- 
quent inspection  by  the  grand  jury  or  prosecutor. 
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to  utilize  unlawfully  seized  materials  were  barred  from 
such  utilization  by  the  court's  formal  ruling.  This  does 
not  mean  Brick  could  have  broken  into  Ratliff's  office 
to  obtain  access  to  the  materials.  Such  an  entry  would 
have  been  in  violation  of  Ratliff's  Fourth  Amendment 
rights.  Ratliff  himself,  however,  invited  the  Subcom- 
mittee to  come  to  Pikeville  to  examine  the  materials. 
He  alerted  the  Subcommittee  to  the  fact  that  the  prod- 
uct of  his  search  of  the  McSurleys'  home  might  be  rele- 
vant to  its  investigation. 

Calandra  makes  clear  that  a  grand  jury  or,  we  sub- 
mit, a  Congressional  committee  has  the  right  in  its  in- 
vestigatory capacity  to  use  the  product  of  a  past  unlawful 
search  and  seizure.  The  Supreme  Court  emphasized  that 
such  use  works  no  new  Fourth  Amendment  wrong  on  the 
owners  of  the  seized  property.  Since  effective  utilization 
of  materials  requires  their  examination,  it  is  difficult 
to  conceive,  after  Calandra,  how  the  inspection  by  one 
authorized  government  agent  of  documents  in  the  custody 
of  another  can  be  characterized  as  an  unconstitutional 
search.  The  constitutional  violation  is  completed  with  the 
original  taking.65 


65  As  support  for  its  view  that  we  should  hold  that  Brick's 
examination  of  the  materials  in  Ratliff's  custody  was  an  un- 
lawful search,  the  majority  cites  language  in  the  writer's 
concurring  opinion  in  McSurely  to  the  effect  that  Ratliff's 
consent  would  not  operate  to  "legalize  this  'search.'  "  The 
majority  also  notes  that  I  never  concluded  there  that  Brick's 
actions  were  constitutional.  The  word  "search"  was  in  quotes 
in  this  writer's  opinion,  however,  because  I  did  not  consider 
it  as  such.  Nevertheless,  the  issue  of  the  proper  legal  char- 
acterization of  Brick's  acts  appeared  difficult  at  the  time,  and 
I  felt  no  need  to  decide  it.  The  Supreme  Court's  later  land- 
mark decision  in  Calandra  provides  solid  support  for  our 
position  that  an  authorized  investigatory  body  which  exam- 
ines and  utilizes  the  fruit  of  an  unlawful  search  and  seizure — 
with  the  cooperation  of  the  custodian — commits  no  Fourth 
Amendment  violation. 
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The  majority  attempts  to  distinguish  Calandra  from 
the  case  at  bar  by  saying:  ".  .  .  the  government  agent 
who  authorized  delivery  to  the  grand  jury  had  taken 
custody  before  there  was  any  judicial  determination  of 
illegality  or  ruling  restricting  access  to  the  seized  ma- 
terials. Here  prior  to  Subcommittee  access  a  court  had 
intervened  and  declared  the  state  search  and  seizure  with- 
out legal  justification.  .  ." 66  For  the  majority  to  attempt 
to  make  a  distinction  between  this  case  and  Calandra  on 
the  basis  of  the  timing  of  the  judicial  determination  of 
illegality  is  startling,  because  the  timing  of  the  judicial 
determination  in  Calandra  was  precisely  the  same  as  in 
the  case  at  bar. 

In  Calandra  the  ''government  agent  who  authorized 
delivery  to  the  grand  jury"  is  in  the  position  comparable 
to  Commonwealth  Attorney  Ratliff  here.  Both  "had  taken 
custody  before  there  was  any  judicial  determination  of 
illegality/'  The  Grand  Jury  in  Calandra  is  in  the  same 
position  as  Brick  and  the  Senate  Committee  in  the  case 
at  bar.  Neither  used  the  illegally  seized  material  until 
after  the  judicial  determination  of  illegality. 

Thus,  Calandra,  directly  contrary  to  what  the  ma- 
jority claims,  in  regard  to  the  time  element  of  the  ju- 
dicial determination,  is  exactly  like  the  relationship  of 
Ratliff,  the  federal  court,  and  Brick  here.  Brick  did  not 
use,  i.e.,  inspect,  make  notes  on,  and  copy  the  documents 
until  after  the  federal  court  had  ruled  they  had  been 
illegally  seized.  In  Calandra  the  grand  jury  did  not  use 
the  illegally  seized  evidence,  i.e.,  put  questions  to  the 
witnesses  based  on  the  inspection,  until  after  the  judicial 
determination  of  illegality.  If  the  trial  court  in  Calandra 
had  done  what  the  Supreme  Court  later  said  it  should 
have   done,    it  would   have   found   the   illegality   of   the 


Maj.  op.  32-33. 
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search,  ordered  the  evidence  suppressed  but  then  allowed 
the  grand  jury  to  ask  questions  based  on  it.67 


67  The  majority  disputes  the  similarity  of  the  timing  by  con- 
tending that  the  grand  jury  in  Calandra  used  the  seized  evi- 
dence before  the  determination  of  illegality,  Maj.  Op.  (Supple- 
ment) at  47  n.  80.  It  is  not  clear,  first  of  all,  that  this  alleged 
use  by  the  grand  jury  ever  took  place,  and,  even,  if  it  did, 
this  is  not  the  event  that  is  the  subject  of  the  Supreme  Court 
opinion,  to  which  we  make  our  comparison. 

The  first  step  in  Calandra  was  the  seizure  of  the  documents 
pursuant  to  a  search  warrant  in  December  1970.  The  first 
step  in  McSurely  was  the  seizure  of  the  documents  by  a  search 
warrant  by  the  state  in  August  1967. 

The  second  step  in  Calandra,  according  to  the  majority, 
was  the  use  of  the  documents  by  the  grand  jury  prior  to  the 
determination  of  illegality  in  October  1971.  The  majority 
only  infers  this  use  from  the  text  of  the  subpoena,  issued 
before  the  finding  of  illegality,  which  sought  to  ask  Calandra 
questions  "based  on  the  evidence  seized."  After  a  search 
through  the  Supreme  Court  opinion,  supra,  as  well  as  those  of 
the  lower  courts,  332  F.  Supp.  737  (N.D.  Ohio  1971)  and  465 
F.2d  1218  (6th  Cir.  1971),  it  is  not  clear  that  the  second 
step  occurred  at  all,  i.e.,  there  is  no  indication  that  the  prose- 
cutor, who  framed  the  subpoena,  ever  showed  the  documents 
to  the  grand  jury  prior  to  October.  The  second  step  in  Ca- 
landra, which  was  the  subject  of  the  Supreme  Court  opinion, 
was  the  questioning  of  Calandra  before  the  grand  jury,  with 
the  prosecutor  probably  asking  the  questions,  based  on  knowl- 
edge gained  from  the  seized  documents.  The  second  step  in 
McSurely,  to  which  comparison  must  be  made  to  Calandra, 
was  Brick's  inspection  and  note-taking  on  the  documents 
during  a  Congressional  investigation. 

In  both  Calandra  and  McSurely  the  issue  around  which  the 
Supreme  Court  opinion  and  our  opinion  revolve  is  the  use  of 
the  documents  after  a  determination  of  illegality.  In  Calandra, 
the  Supreme  Court  permitted  the  grand  jury  to  ask  questions 
based  on  documents  which  had  been  declared  illegally  seized. 
Similarly  in  McSurely,  putting  aside  the  question  of  the  inter- 
pretation of  custody  orders,  the  use  of  the  documents  by 
Brick,  after  the  three-judge  court  had  found  the  state  search 
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This  is  exactly  what  the  three-judge  court  in  Kentucky 
did  here.  It  first  judicially  determined  that  the  evidence 
was  illegally  seized.  But  thereafter  the  court  permitted 
the  use  of  that  evidence  by  another  investigative  agency, 
i.e.,  the  Senate  Subcommittee,  just  as  the  trial  court  in 
Calandra  should  have  permitted  the  Grand  Jury  to  use 
that  illegally  seized  evidence. 

So,  contrary  to  the  reasoning  in  the  majority  opinion, 
comparing  Calandra  directly  with  this  case,  it  is  quite 
apparent  it  makes  no  difference  whatsoever  whether  the 
determination  of  illegality  is  made  before  or  after  the 
transfer  to  or  use  by  the  second  investigative  agency. 
That  transfer  is  not  a  search  and  seizure,  and  that  use 
is  not  to  be  barred,  simply  because  of  an  originally  illegal 
search  and  seizure  by  the  first  investigative  agency,  just 
as  was  held  in  Calandra.  The  time  of  the  judicial  de- 
termination is  thus  immaterial.  The  question  is  in  this 
case  whether  the  inspection,  taking  notes,  and  transporta- 
tion of  the  copies  by  Brick,  i.e.,  use,  constituted  an  "un- 
reasonable search  and  seizure"  within  the  Fourth  Amend- 
ment. The  question  of  whether  it  was  an  unreasonable 
search  and  seizure  or  a  second  wrong  (as  phrased  in 
Calandra)  is,  on  the  facts  and  rationale  of  Calandra, 
not  in  any  way  decided  by  whether  the  judicial  deter- 
mination of  illegality  came  before  the  use  of  the  ma- 
terial, as  it  did  in  both  this  case  and  Calandra. 

The  majority  attempts  to  distinguish  Calandra  on  a 
second  ground:  "In  Fourth  Amendment  terms,  Calandra 
involved  a  single  search  and  seizure  by  federal  agents 
and  mere  derivative  use  by  the  grand  jury,  whereas  two 


illegal,  should  not  be  regarded  as  "a  fresh  and  independent 
violation  of  .  .  .  constitutional  rights,"  as  Calandra,  supra  at 
353,  also  declined  to  do. 
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separate  independent  search  and  seizures  took  place 
here."  68  What  the  majority  is  referring  to  are  the  com- 
parable facts  that  in  Calandra  the  original  illegal  search 
was  by  federal  agents  with  use  after  transfer  by  a 
United  States  grand  jury,  while  here  the  original  illegal 
search  was  by  Kentucky  officials  with  use  after  transfer 
by  a  United  States  Senate  committee  and  its  investiga- 
tor.69 

A  moments  reflection  will  show  that  the  majority  should 
never  have  brought  the  subject  up.  For  years  (between 
Weeks  v.  United  States70  (1914)  and  Elkins  v.  United 
States71  (I960))  it  was  held  that  where  the  transfer 
was  between  two  jurisdictions  or  two  sovereigns,  and  the 
second  jurisdiction  played  no  part  in  the  original  illegal 
search  and  seizure,  then  the  second  jurisdiction  received 
the  evidence  on  a  "silver  platter"  with  no  taint  of  illegal- 
ity. Calandra  was  a  Weeks  situation,  federal  agents  seiz- 


68  Maj.  op.  33.  The  majority  tries  to  attach  peculiar  signifi- 
cance to  the  term  "derivative  use"  referring  to  it  as  "mere 
'derivative  use'  "  (Maj.  op.  35)  and  inferring  that  it  refers 
to  the  same  sovereign  or  jurisdiction  being  involved.  Aside 
from  the  fact  that  the  two  jurisdiction  situation  has  always 
been  thought  to  be  the  stronger  for  allowing  use  by  the  second 
(see  text,  supra),  use  by  the  grand  jury  in  Calandra  or  the 
Senate  investigator  here  is  equally  "derivative."  All  the  Su- 
preme Court  intended  by  the  phrase  "derivative  use"  was  to 
employ  a  less  perjorative  term  than  "fruit  of  the  poisonous 
tree"  to  describe  the  second  agency's  use  of  the  illegally  seized 
material  on  which  to  base  questions  or  to  discover  other  tangi- 
ble evidence.  The  majority's  employment  of  the  term  here  is 
obviously  not  the  same  as  that  of  Justice  Powell  in  Calandra, 
i.e.,  use  of  the  seized  documents  as  original  evidence  as  con- 
trasted with  "any  question  or  evidence  derived  therefrom." 
414  U.S.  354-5. 

69  Our  position  is,  of  course,  that  there  was  no  second 
"search  and  seizure"  in  either  situation. 

70  232  U.S.  383  (1914). 

71  364  U.S.  206  (1960). 
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ing  with  a  federal  grand  jury  using;  this  case  is  an 
Elkins  situation,  state  agents  seizing  with  federal  legis- 
lative committee  and  its  investigator  using.  It  is  ob- 
vious that  if  use  can  be  permitted  in  a  Weeks  situation, 
as  the  Supreme  Court  did  in  Calandra,  use  must  be 
permitted  in  an  Elkins  situation,  which  is  this  case. 

D. 

The  result  and  the  language  in  Calandra,  ".  .  .  a 
derivative  use  of  the  product  of  a  past  unlawful  search 
and  seizure  .  .  .  work[s]  no  new  Fourth  Amendment 
wrong,"  72  was  almost  inevitable,  if  the  rationale  of  the 
"silver  platter"  doctrine  search  and  seizure  cases  is  ex- 
amined. In  the  "silver  platter"  cases,  if  there  had  been 
a  second  wrong  in  the  second  investigative  agency's  in- 
spection and  taking  of  the  seized  material,  the  combined 
actions  of  the  two  agencies  in  making  the  transfer  would 
never  have  been  termed  "silver  platter."  It  was  pre- 
cisely because  there  was  nothing  wrong  with  the  second 
agency  inspecting  and  taking  the  seized  material  that 
the  agency  was  thought  to  receive  it  on  a  "silver  platter." 

Mr.  Justice  Frankfurter  coined  the  phrase  73  and  ex- 
plained it  thus:  "The  crux  of  that  doctrine  is  that  a 
search  is  a  search  by  a  federal  official  if  he  had  a  hand 
in  it;  it  is  not  a  search  by  a  federal  official  if  evidence 
secured  by  state  authorities  is  turned  over  to  the  federal 
authorities  on  a  silver  platter."  74 

To  invalidate  the  second  agency's  use  of  the  material 
as  evidence,  the  courts  therefore  turned  to  the  defect  in 
the  original  search  and  seizure,  as  in  Elkins  v.  United 
States,  supra,  because  the  transfer  to  the  second  agency 
was  not  a  search  and  seizure,  nor  was  it  assailable  as 


72  414  U.S.  at  354  (1974). 

73  See  Elkins  v.  United  States,  364  U.S.  at  208,  n.  2. 
1ALustig  v.  United  States,  338  U.S.  74  at  78-79  (1949). 
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being  a  wrongful  act  of  any  kind.  If  the  second  agency's 
actions  in  inspecting  and  taking  the  material  from  the 
first,  which  is  comparable  to  Brick's  inspecting  and  tak- 
ing the  material  from  Ratliff  here,  had  been  assailable 
as  a  wrongful  act,  it  would  certainly  have  been  more 
logical  to  predicate  the  exclusion  of  the  seized  material 
on  the  ground  of  the  wrongful  action  of  the  second 
jurisdiction's  own  agency,  which  offered  the  material  as 
evidence  in  the  courts  of  that  jurisdiction,  than  it  was  to 
predicate  the  exclusion  of  the  seized  material  on  the 
ground  of  the  original  sin  of  the  first  investigative 
agency,  over  which  the  second  jurisdiction  had  no  con- 
trol whatsoever. 

Thus  when  the  majority  here  attempts  to  label  Brick's 
(U.S.  Congress)  action  in  inspecting  and  receiving  the 
documents  illegally  seized  by  Ratliff  (Kentucky)  as  an 
illegal  search  or  seizure,  our  colleagues  are  unthinkingly 
breaking  totally  new  ground,  and  in  so  doing  are  totally 
inconsistent  with  the  Supreme  Court's  rationale  in  all 
the  Fourth  Amendment  "silver  platter"  doctrine  cases. 
Throughout  the  history  of  the  development  of  the  ex- 
clusionary rule,  the  "silver  platter"  doctrine  exception, 
and  the  invalidation  of  the  "silver  platter"  doctrine  in 
Elkins,  the  inspection  and  taking  of  material  by  the 
second  investigative  agency  for  use  in  the  second  juris- 
diction has  simply  never  been  thought  of  by  the  Supreme 
Court  as  constituting  in  itself  a  second  search  and  seizure. 

The  very  latest  Supreme  Court  decision  on  the  "silver 
platter"  doctrine  once  again  does  not  consider  whether 
the  transfer  between  sovereigns  or  jurisdictions  con- 
stitutes a  separate  search,  the  assumption,  as  always, 
being  that  it  does  not.  In  United  States  v.  Janis75  evi- 
dence illegally  seized  by  state  police  was  turned  over  to 
federal  officials,  who  sought  the  admission  of   the  evi- 


44  U.S.L.W.  5303  (6  July  1976). 
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dence  and  its  fruits  in  a  civil  proceeding  for  a  tax  as- 
sessment. Following  a  balancing  test,  the  Court  declined 
to  extend  Elkins  beyond  criminal  proceedings  and  admit- 
ted the  evidence  and  its  fruits.  In  Janis  the  transfer 
occured  before  an  adjudication  that  the  original  search 
was  illegal.  Nowhere  in  the  Court's  opinion,  or  in  the  two 
dissents,  was  there  any  suggestion  that  an  intersovereign 
or  inter  jurisdiction  transfer  had  to  occur  prior  to  a 
judicial  finding  of  illegality  in  the  search  for  the  evi- 
dence to  be  admissible  in  a  subsequent  civil  proceeding 
For  the  first  time  the  majority  here  point  to  this  com- 
pletely customary  cooperative  exchange  of  information 
between  different  governmental  units  of  different  juris- 
dictions, which  has  never  necessitated  the  prerequisite  of 
a  subpoena  or  formal  court  order  unless  the  possessing 
agency  objected  to  sharing  the  information,  as  being  in 
itself  an  independent  second  search  and  seizure  or  a  sep- 
arate wrongful  act.  This  doctrine  comes  out  of  an  ab- 
solutely clear  legal  sky,  with  no  precedent  to  support  it, 
and  in  direct  contradiction  to  Calandra,  which  says  very 
clearly  that  there  is  no  second  wrong  in  the  use  by 
another  investigative  agency  for  another  purpose  of 
documents   or   information   originally   illegally   seized. 

Our  colleagues  are  forced  into  this  novel  approach  be- 
cause they  recognize  that  we  do  not  here  reach  the  exclu- 
sionary rule  admissibility  of  evidence  question,  which 
the  Court  had  in  Elkins  and  various  other  Fourth 
Amendment  cases,  where  there  was  also  a  transfer  be- 
tween two  different  law  enforcement  jurisdictions.  The 
issue  here  posed  by  plaintiffs'  claim  is  entirely  as  to 
the  right  or  wrong  of  the  second  governmental  unit's 
(Congress')  inspection  and  receipt  of  documents  in  the 
hands  of  the  first  (Kentucky  or  the  U.S.  Court).70   Hence 


76  The  majority  might  repeat  at  this  point  that  Ratliff  was 
the  custodian  for  the  U.S.  Court,  not  Kentucky,  that  Brick 
violated  court  orders,  and  this  is  the  wrong  for  which  the  Con- 
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the  majority  is  forced  to  concoct  an  entire  new  legal 
theory,  i.e.,  that  the  acts  of  the  second  governmental  unit 
in  themselves  constituted  a  new  search  and  seizure  or 
"new  Fourth  Amendment  wrong."  So  far  as  our  research 
reveals,  this  theory  has  been  squarely  decided  as  an  issue 
only  once  before  77  in  the  search  and  seizure  cases,  for,  as 
pointed  out  above,  the  courts  from  the  start  eschewed  the 
easier  task  (if  there  had  in  truth  been  a  second  independ- 
ent "new  Fourth  Amendment  wrong")  of  holding  the 
second  agency  responsible  for  its  own  actions,  in  favor  of 


gressional  defendants  are  liable  to  the  McSurelys.  This  is 
the  first  of  three  possible  theories  of  liability  inherent  in  the 
majority  opinion.  The  answer  is  given  in  extenso  in  Parts  I 
and  II.  A.  of  this  opinion,  i.e.,  the  court  which  issued  the 
order  never  thought  so,  and  it  is  rather  illogical  and  a  trifle 
presumptuous  for  this  court  nine  years  later  to  tell  that  court 
it  did  not  know  what  it  meant  by  its  own  orders. 

The  second  theory  of  liability  offered  somewhat  implicitly 
by  the  majority  is  that  the  original  illegal  search  and  seizure 
by  Kentucky  barred  any  use  of  the  documents  by  the  U.S. 
Congress  so  long  as  they  were  in  RatlifF s  possession  (and 
even  thereafter  if  the  subpoenas  were  based  on  the  "fruit  of 
the  poisonous  tree).  This  theory  is  answered  squarely  by 
Calandra  (which  incidentally  would  seem  to  overrule  our  own 
court's  majority  opinion  in  United  States  v.  McSurely,  473 
F.2dll78  (1972)). 

The  third  theory  of  liability,  stressed  by  the  majority,  is 
that  the  Congressional  investigator's  inspection  and  taking 
copies  of  the  documents,  with  the  consent  of  the  lawful  cus- 
todian, was  an  illegal  act  on  the  Congressional  agent's  part. 
This  theory  is  squarely  refuted  by  the  entire  rationale  of  the 
"silver  platter"  cases,  both  those  upholding  and  those  repudi- 
ating the  doctrine.  See  Lustig  v.  United  States,  338  U.S.  74, 
78-79  (1949)  ;  Elkins  v.  United  States,  364  U.S.  206,  208 
(1960);  United  States  v.  Janis,  44  U.S.L.W.  5303  (6  July 
1976).  This  theory  of  an  illegal  independent  second  "search 
and  seizure"  is  specifically  considered  and  repudiated  by  the 
Ninth  Circuit  (en  banc  11-2)  in  United  States  v.  Sherwin, 
539  F.2d  1  (1976).  We  discuss  Sherwin  fully  at  note  80  infra. 

77  United  States  v.  Sherwin,  note  76,  supra. 
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the  logically  more  difficult  stratagem  of  holding  it  re- 
sponsible for  the  first  agency's  action,  of  which  it  may 
never  have  had  prior  knowledge  or  connection. 

Further  flaws  in  the  majority's  logic  are  seen  if  we 
compare  what  their  rationale  means  here  with  the  ration- 
ale of  Burdeau  v.  McDowell 78  and  in  turn  compare  Bur- 
deau v.  McDowell  with  the  rationale  of  United  States  v. 
Elkins  and  the  other  "silver  platter"  doctrine  cases,  either 
those  prior  to  Elkins  upholding  the  use  of  the  material 
or  Elkins  and  cases  thereafter.  In  Burdeau  v.  McDowell 
the  Supreme  Court  held  that  over  the  protests  of  the 
rightful  owner  the  Government  could  have  access  to  ma- 
terial in  the  possession  of  a  person  who  had  stolen  the 
material  originally.  The  thief  having  obtained  the  ma- 
terial without  any  prior  knowledge  or  connivance  of  the 
Government,  the  Government  investigators  were  entitled 
to  take  the  material,  despite  the  protest  of  its  rightful 
owners,  from  the  thief  by  the  thief's  consent  or  by  the 
usual  legal  process.  In  other  words,  if  we  look  at  the 
transfer  between  the  first  wrongful  possessor  and  the 
Government  investigator,  this  was  to  be  legally  tested 
by  whatever  objections  the  thief  could  or  wished  to  raise, 
not  by  those  of  the  rightful  owner.  Consent  of  the  thief 
or  ordinary  lawful  legal  process  would  suffice. 

This  situation  was  held  to  be  no  different  where  the 
first  wrongful  possessor  was  not  a  thief  but  an  investi- 
gative agency  which  had  obtained  the  material  by  an 
illegal  search  and  seizure.  For  many  years  the  courts 
looked  only  at  the  possessory  rights  of  the  first  investi- 
gative agency  in  determining  the  propriety  of  the  second 
governmental  jurisdiction's  action  in  inspecting  and  tak- 
ing the  material;  that  is,  if  the  first  jurisdiction's  in- 
vestigative agency  cooperated  and  willingly  transferred 
that  material   to  the  second  jurisdiction's   investigative 


78  256  U.S.  465  (1921). 
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agency,  as  was  usually  the  case,  no  problem  arose,  just  as 
in  the  instance  of  the  thief  transferring  possession  to  the 
governmental  investigator.  The  second  jurisdiction  was 
therefore  said  to  receive  the  material  on  a  "silver  plat- 
ter," since  there  could  be  no  challenge  to  the  validity 
of  this  transfer.  If  there  was  objection  by  the  first 
investigative  agency  holding  the  material,  ordinary  legal 
process,  a  search  warrant  or  subpoena,  would  suffice  to 
obtain  the  material  from  its  possessor,  any  objections  of 
the  original  rightful  owner  notwithstanding. 

When  the  "silver  platter"  doctrine  was  invalidated  in 
some  state  courts  and  in  the  federal  courts  by  Elkins, 
this  was  not  done  by  saying  that  the  action  of  either  the 
first  or  second  investigative  agency  in  cooperating  to  ef- 
fect inspection  and  tranfer  of  the  originally  seized  ma- 
terial was  wrongful  in  any  way.  Such  inspection  and 
taking  by  the  second  agency  was  never  characterized  as 
a  search  and  seizure,  wrongful  or  otherwise.  The  "silver 
platter"  doctrine  was  invalidated  by  pointing  to  the  or- 
iginally invalid  search  and  seizure,  and  maintaining  that 
this  original  sin  carried  through  and  should  bar  the 
use  of  the  material  as  evidence  in  the  courts  of  the 
second  jurisdiction. 

Therefore,  analyzing  the  rationale  of  the  Government's 
obtaining  evidence  through  a  thief's  possession  as  in 
Burdeau  v.  McDowell,  or  obtaining  evidence  through 
illegal  search  and  seizure  by  a  first  jurisdiction's  investi- 
gative agency  as  in  the  pre-Elkins  cases,  or  by  analyzing 
that  rationale  of  the  Supreme  Court  in  Elkins  and  sub- 
sequent cases,  the  inspection  and  transfer  from  the  first 
illegal  possessor  to  the  second  investigative  agency  has 
never  been  though  to  constitute  a  search  and  seizure. 
If  it  had  ever  been  thought  so,  federal  courts  would 
simple  have  characterized  it  as  such  and  excluded  the 
evidence  under  the  Weeks  doctrine. 
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Logically  the  inspection  of  material  by  a  second  inves- 
tigative agency  has  never  been  called  a  search  and  seiz- 
ure, requiring  any  type  of  independent  formal  authori- 
zation of  the  court,  because  the  authority  of  an  inves- 
tigative agency  to  inspect  material  voluntarily  tendered 
to  it  is  derived  from  its  own  charter,  i.e.,  the  investiga- 
tive agency  has  the  right  and  the  duty  to  receive  all 
kinds  of  information  from  any  source  that  is  voluntarily 
offered  to  it.  When  it  does  so,  it  engages  in  no  search 
or  seizure  whatsoever,  and  needs  no  independent  court 
authority  for  so  doing.  If  the  possessing  agency,  whe- 
ther it  acquired  the  material  in  question  legally  or  il- 
legally, objects  to  inspection  by  or  transfer  to  the  second 
investigative  agency,  then  and  then  only  has  the  second 
investigative  agency  been  obliged  to  resort  to  legal  proc- 
esses to  obtain  the  desired  material.79  But  this  necessity 
of  legal  process  was  not  to  overcome  any  rights  asserted 
at  this  stage  by  those  who  may  have  been  the  rightful 
owners  of  the  material  in  question,  it  was  to  overcome 
the  rights  of  the  possessor  of  the  material,  i.e.,  the  thief 
in  Burdeau  v.  McDowell  or  the  first  investigative  agency 
as  in  numerous  "silver  platter"  doctrine  cases. 

And  so  it  was  with  Brick  here  when  he  came  to  Rat- 
liff.  Brick  did  not  come  to  engage  in  a  search  and  seizure, 
he  came  to  carry  out  his  normal  duties  as  an  investi- 
gator, and  no  court  in  previous  Fourth  Amendment  cases 
has  ever  said  that,  given  the  willing  consent  of  the 
custodian  of  the  material  in  question,  Brick  should 
have  come  with  a  search  warrant  or  a  court  order.  No 
inspection  or  taking  by  a  second  investigative  jurisdic- 
tion has  ever  been  held  to  require  independent  formal 


79  It  frequently  happens  that  before  presentation  in  court 
or  to  a  grand  jury  the  second  jurisdiction  will  get  out  a  formal 
subpoena  to  obviate  any  question  of  the  possessor's  authority 
to  transfer  the  material,  but  this  has  nothing  to  do  with  the 
second  jurisdiction's  right  to  inspect  preliminarily  or  to  re- 
ceive the  material.  See  Elkins  v.  United  States,  supra. 
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court  justification,  if  the  possessor  of  the  material  in 
question  is  willing  to  permit  the  inspection  and  transfer. 
Hence  the  decision  in  Calandra,  that  "a  derivative  use  of 
the  product  of  a  past  unlawful  search  and  seizure  .  .  . 
work[s]  no  new  Fourth  Amendment  wrong"  was  an  in- 
evitable logical  outgrowth  of  all  prior  Fourth  Amend- 
ment search  and  seizure  decisions,  and  sustains  the  Con- 
gressional investigator's  actions  here. 

E. 

In  closing  this  analysis  of  whether  transfers  between 
consenting  parties,  as  in  Elkins  or  Burdeau,  constitute 
"searches,"  we  note  of  particular  significance  the  en 
banc  opinion  of  the  Ninth  Circuit  in  United  States  V. 
Sherwin.80  In  this  case  a  manager  of  a  shipping  terminal 
inspected  some  books  from  a  damaged  carton,  called  the 
FBI,  and  turned  two  of  the  books  over  to  its  possession. 
The  Ninth  Circuit  held  that  the  FBI  agent  did  not  need 
a  search  warrant  in  order  to  receive  the  books  because, 
"[a]  consensual  transfer  is  by  definition  not  a  seizure."*1 
The  court  relied  in  part  upon  Coolidge  v.  New  Hamp- 
shire,82 where  a  voluntary  transfer  of  evidence  by  a  pri- 
vate party  to  police  officers  was  held  not  to  be  a  search 
and  seizure.  Other  Circuits  appear  to  be  in  accord  with 
the  Sherwin  position.*3 


80  539  F.2d  1  (1976) :  The  vote  was  11-2  on  the  holding  that 
there  was  no  seizure  when  the  government  accepted  materials 
offered  to  it.  The  en  banc  reversed  a  2-1  decision.  The  dis- 
senter there  was  Judge  Moore  of  the  Second  Circuit,  sitting 
by  designation,  who  argued  that,  'The  fallacy  of  the  majority 
opinion  lies  in  the  assumption  of  a  seizure."   16  Cr.L.  2314. 

81  Id.  at  7. 

82  403  U.S.  443,  488-89  (1971) . 

83  See,  e.g.,  United  States  v.  Blanton,  479  F.2d  327  (5th 
Cir.  1973). 
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We  note  with  some  surprise  our  colleagues'  argument 
that  "[c]ooperation  of  a  custodian  without  authority  to 
grant  access  may  obviate  use  of  force,  but  it  does  not 
validate  an  otherwise  unlawful  search  and  seizure." M 
This  analysis  is  totally  beside  the  point  and  begs  the 
question,  as  is  shown  by  the  facts  and  legal  issue  in  the 
cases  cited.  The  "consent  search  exception"  and  the 
question  of  whether  the  custodian  had  authority  to  grant 
access  has  to  do  with  an  original  search  by  the  police. 
None  of  the  cases  involving  the  authority  of  the  cus- 
todian, or  whether  there  was  any  rightful  consent  to  a 
search,  have  any  bearing,  because  the  premise  for  all 
those  cases  is  that  there  ivas  a  search,  and  the  issue  there 
is  consent  or  authority.  Here  the  issue  is  whether  there 
was  any  search  and  seizure  at  all. 

The  Ninth  Circuit  en  banc  made  this  important  clari- 
fying distinction  in  Sherwin:  "For  the  purpose  of  de- 
termining if  a  seizure  has  taken  place,  however,  only  the 
fact  of  consent  is  relevant,  not  whether  it  was  properly 
authorized.  The  appellee's  argument  is  mistaken  be- 
cause it  confuses  the  question  of  third  party  consent  as 
a  justification  for  a  governmental  search  with  the  problem 
of  when  the  government's  acquisition  of  property  con- 
stitutes a  seizure. 

"In  the  former  case,  the  search  concededly  falls  with- 
in the  scope  of  the  fourth  amendment  because  it  is  con- 
ducted by  government  agents. 

"In  the  latter  situation,  the  question  is  whether  the 
governmental  activity  falls  within  the  scope  of  the 
fourth  amendment  at  all.  A  consensual  transfer  is  by 
definition  not  a  seizure."  85 


84  Maj.  op.  26  (footnote  omitted.) 

85  Sherwin,  supra  at  7. 
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Explicitly  rejected  by  the  Ninth  Circuit  was  a  con- 
trary decision  of  the  Eighth  Circuit  in  United  States 
v.  Kelly  8&  with  regard  to  a  transfer  similar  to  that  in 
Sherwin.  The  Kelly  court  assumed,  without  discussion, 
that  the  FBI  "activity"  in  receiving  books  constituted 
a  "seizure."  8T  It  then  considered  whether  such  a  war- 
rantless seizure  could  be  justified  under  any  of  the 
traditional  exceptions.  Finding  none,*8  it  posited  a 
violation  of  the  Fourth  Amendment  and  excluded  the 
evidence. 

The  error  in  Kelly,  as  Sherwin  noted,89  is  its  unex- 
plained characterization  of  the  voluntary  transfer  to  the 
FBI  as  a  "seizure."  Indeed,  the  Kelly  court  does  not 
even  acknowledge  this  question  as  an  issue.  Where 
the  issue  has  been  expressly  considered,  as  in  Sherwin,*0 
the  judicial  judgment  has  been  that  police  receipt  of 
evidence  volutarily  tendered  does  not  violate  the  Fourth 
Amendment. 

The  reasoning  behind  these  cases  applies  with  full  force 
to  transfers  between  sovereigns  or  jurisdictions.  Where 
a  private  party  invades  the  privacy  of  another  to  seize 
his  property,  then  the  wrong  to  that  person  has  already 
taken  place  so  that  the  mere  government  receipt  of  those 
goods  involves  no  new  invasion  of  privacy.91  Where  one 
sovereign  or  jurisdiction  engages  in   an   illegal   seizure 


86  529  F.2d  1365  (1976). 

87  Id.  at  1371  (emphasis  original). 

88  Id.  at  1371-73. 

89  Supra  at  7. 

90  A  dissenting  opinion  was  filed  in  Sherwin  by  Judge  Huf- 
stedler,  joined  by  Judge  Ely.  It  reads,  "I  would  affirm  be- 
cause I  subscribe  to  the  views  well  expressed  in  United  States 
V.  Kelly,  (8th  Cir.  1976),  529  F.2d  1365."  Id.  at  9. 

91  See  Sherwin,  supra  at  8  n.  10. 
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of  goods,  mere  access  to  those  goods  allowed  to  another 
sovereign  or  jurisdiction  does  not  work  a  new  violation 
of  the  Fourth  Amendment,  since  the  invasion  of  pri- 
vacy has  been  completed  by  the  original  search.'"  "Once 
a  search  is  found  to  have  been  conducted  without  state 
[federal]  action,  then  any  invasion  of  privacy  is  not  the 
[federal]  government's  responsibility."  ™ 

IV.  The  Senate  Investigator's  Action  In  Selecting 
And  Transporting  Copies  He  Allegedly  Knew  To 
Be  Wholly  Unrelated  To  The  Legislative  In- 
quiry. 

First  we  note  that  this  claim  of  the  McSurelys,  which 
our  colleagues  would  remand  for  further  action  in  the 
trial  court,  relates  only  to  Brick,  who  is  now  dead.  From 
the  very  description  of  the  alleged  impropriety  of  Brick's 
actions,  and  from  the  stipulated  facts,  it  is  apparent 
that  of  the  federal  appellants  Brick  alone  was  respon- 
sible for  the  selection 94  and  transportation  of  the  234 
copies  of  the  documents  back  to  Washington.  The  ma- 
jority holds  that  even  if  Brick  did  not  violate  the  Fourth 
Amendment  in  his  "search  and  seizure,"  he  may  have 
violated  the  right  of  privacy  of  the  McSurelys  by  taking 
private  letters  he  believed  to  be  irrelevant.95 


92  See  discussion  of  Calandra,  supra  at  29. 

93  Sherwin,  supra  at  8  n.  10. 

94  When  we  say  alone,  we  mean  that  neither  Chairman 
McClellan  nor  any  of  his  aides  had  any  knowledge  of  or  part 
in  the  selection  and  transportation,  as  is  clear  from  the  agreed 
facts.  It  was  stipulated  that  the  234  photocopies  of 
the  documents  were  originally  selected  by  Ratliff  or  one  of 
his  aides  and  delivered  to  Brick's  motel  room  on  the  evening 
of  8  October  1967,  Brick's  first  day  in  Pikeville,  that  Brick 
himself  had  no  part  in  their  selection,  and  did  not  see  the 
originals  until  the  next  day.  See  text  at  note  22. 

95  Majority  Op.  34. 
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The  most  simple  and  complete  answer  to  the  majority's 
position,  which  does  not  necessitate  evaluating  the  facts 
as  to  relevance  or  irrelevancy,  is  to  point  out  the  clear 
law  in  the  Supreme  Court  that,  absent  an  illegal  search 
and  seizure  by  Brick,  the  charge  of  invasion  of  privacy 
does  not  state  a  cause  of  action  under  the  Constitution. 
Since  the  McSurelys*  amended  complaint  does  not  allege 
any  invasion  of  privacy  on  a  statutory  or  common  law 
basis,  this  cause  of  action  should  be  dismissed  if  there 
has  been  no  Fourth  Amendment  offense. 

If  undertaken  without  relevance  to  his  official  in- 
quiry, Brick's  inspection  and  copying  of  the  private 
papers  of  Mrs.  McSurely  may  amount  to  a  cause  of  action 
at  common  law  for  "intrusion"  96  upon  her  privacy.  Mc- 
Surelys'  amended  complaint,  however,  does  not  allege  any 
such  common  law  or  statutory  violation,  but  alleges  ra- 
ther a  violation  of  the  Fifth  Amendment,  which,  of  course, 
protects  each  person  from  deprivation  by  a  federal  official 
of  life,  liberty  or  property,  without  due  process  of  law. 
Presumably,  the  McSurelys  are  alleging  that  Brick  im- 
paired the  privacy  interest  that  is  implicit  in  the  "liberty" 
protected  by  due  process. 

Does  the  Fifth  Amendment  provide  liability  under 
Bivens  against  federal  officers  for  what  amount  to  com- 
mon law  torts?  The  Supreme  Court  appears  to  have 
answered  that  question  in  the  negative  in  the  recent  case 
of  Paul  v.  Davis.97  Finding  a  "classical  claim" 98  for 
common  law  defamation  against  a  state  official,  the  Paul 
Court  refused  to  allow  a  cause  of  action  under  either 
§  1983  or  the  Fourteenth  Amendment,  provisions  it  con- 


96  See  W.  Prosser,  The  Law  of  Torts,  807-09  (4th  ed.  1971) 

97  44  U.S.L.W.  4337  (23  March  1976). 
y8  Id.  at  4338. 
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siders  comparable  to  the  Fifth  Amendment.*9  The  Court 
clearly  rejected  the  view  that  the  due  process  clause 
should  "extend  ...  a  right  to  be  free  of  injury  where- 
ever  the  State  may  be  characterized  as  the  tortfeasor."  10° 

Like  the  defamation  claim  in  Paul,  the  claim  of  in- 
vasion of  privacy  here  resembles  a  common  law  tort  and 
involves  the  Fifth  Amendment  only  by  implication.  As 
in  Paul,  the  complaint  here  "has  pointed  to  no  specific 
constitutional  guarantee  safeguarding  the  interest  he 
asserts  has  been  invaded."  101  Such  claims  should  be  re- 
solved within  the  more  settled  contours  of  the  statutory 
and  common  law  and,  indeed,  need  not  be  denied  in 
federal  courts  of  statutory  and  common  law  claims 
properly  accompany  the  constitutional  charges.102 

The  Paul  Court,  of  course,  did  not  mean  to  cut  back  on 
the  substantive  aspects  of  privacy  that  have  already  been 
recognized  as  implicit  in  the  liberty  of  due  process.  But 
its  review  of  that  privacy  law  shows  that  Mrs.  McSure- 
ly's  claim  does  not  necessarily  reach  constitutional  status. 
Privacy,  Paul  agreed,103  can  be  invaded  in  the  course  of 


99  Id.  at  4340  n.3. 

100  Id.  at  4339. 

101  Ibid. 

102  Compare  Doe  v.  McMillan,  412  U.S.  306,  309  (1973): 
"Petitioners  alleged  that  .  .  .  defendants  had  violated  the 
petitioners'  and  their  children's  statutory,  constitutional,  and 
common-law  rights  to  privacy.  .  .  ."  For  the  plaintiffs  to  add 
on  a  common  law  count  at  this  junction,  see  Maj.  Op.  (Supple- 
ment) at  8,  the  McSurelys  must  not  only  secure  the  leave  of 
the  District  Court  to  amend  but  must  also  maintain  their  new 
claim  under  the  doctrine  of  pendent  jurisdiction.  Since,  as  we 
shall  show,  the  Speech  or  Debate  Clause  fully  immunizes  the 
transportation  of  this  "arguably  relevant"  material,  nothing 
would  be  served  by  amendment  as  a  common  law  tort  is 
barred,  a  fortiori,  if  a  constitutional  claim  is  foreclosed 

103  Paul  V.  Davis,  supra  at  4343. 
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an  unreasonable  search.  But  if  Brick  is  found  not  to 
have  violated  the  custody  order,  if  a  consensual  transfer 
by  definition  is  not  a  search,  then  no  constitutional  in- 
vasion ensues.  The  Paul  Court  also  noted  that  with  re- 
gard to  matters  of  procreation,  education  and  other  areas 
it  named,  concern  for  privacy  has  led  the  Court  to  put 
"limitations  on  the  State's  power  to  substantively  regu- 
late conduct."  104  In  this  case,  the  federal  officer  was  not 
involved  in  the  regulation  of  conduct,  as  if  he  sought  to 
limit  the  McSurelys'  access  to  birth  control  or  abortion. 
Rather,  his  activity  involved  an  intrusion  into  her  past 
personal  life,  an  offense  that  may  be  actionable  at  state 
law,  but  which  does  not  constitute  the  type  of  "regula- 
tion] [of]  conduct"  that  has  been  found  to  violate  the 
constitutional  right  to  privacy. 

Our  position,  in  short,  is  that  if  Brick  is  found  to  have 
acted  without  violation  of  the  custody  order,  and,  thus, 
without  violation  of  the  Fourth  Amendment,  then  the 
claim  for  invasion  of  privacy  ought  to  be  dismissed,  for 
the  claim  cannot  be  brought  under  the  Fifth  Amendment. 
The  claim  should  be  dismissed  even  if  we  or  the  trial 
court  consider  the  personal  letters  irrelevant,  a  finding 
which  we  shortly  shall  demonstrate  is  erroneous.  An 
intrusion  into  Mrs.  McSurely's  past  private  life  may  vio- 
late the  common  law  but  is  not  actionable  under  the 
Fifth  Amendment.  The  due  process  clause  does  not  con- 
vert all  governmental  torts  affecting  life,  liberty  or  prop- 
erty into  actionable  violations  of  the  Constitution,  so  held 
this  year  the  Supreme  Court  in  Paul  v.  Davis.105 


104  Ibid. 

105  See  Paul  v.  Davis,  supra  at  4339.  The  reasoning  of  Paul 
may  also  warrant  a  dismissal  of  claims  against  the  federal 
appellants  arising  out  of  their  alleged  dissemination  of  docu- 
ments outside  Congress.  Upon  remand  the  trial  court  may 
determine  that  this  charge  essentially  resembles  a  common 
law  invasion  of  privacy  for  "public  disclosure  of  private 
facts."  See  W.  Prosser,  The  Law  of  Torts,  809-12   (4th  ed. 
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B. 


In  evaluating  the  nature  of  Brick's  action  we  refer  to 
two  statements  in  the  majority  opinion:  "We  have  no 
doubt  that  information  gathering,  whether  by  issuance 
of  subpoenas  or  field  work  by  a  Senator  or  his  staff,  is 
essential  to  informed  deliberation  over  proposed  legis- 
lation." 106  "And  there  was  reason  for  investigative 
focus  on  the  McSurelys."  107  Brick  clearly  enjoyed  the 
prerogative — so  long  as  he  did  not  obtain  the  documents 
by  unlawful  means — to  bring  to  Washington  copies  of 
all  material  which  might  prove  useful  to  the  Subcom- 
mittee's investigation.  The  question  which  the  majority 
wishes  to  remand  for  further  proceedings  arises  from 
Brick's  testimony  at  the  McSurely  contempt  trial  that 
not  all  of  the  batch  of  234  documents  he  received  from 


1971) .  Characteristic  of  such  claims  is  that  the  damage  to  the 
plaintiff  is  the  embarrassment  and  humiliation  that  ensues 
from  the  disclosures,  as  in  the  leading  case  of  Melvin  v.  Reid, 
112  Cal.  App.  285,  297  P.  91  (1931),  where  the  identity  of  a 
reformed  prostitute  was  revealed  in  a  motion  picture.  To  the 
extent  that  the  McSurelys  are  pursuing  essentially  a  common 
law  claim  against  a  federal  officer  as  tortfeasor,  Paul  v.  Davis 
requires  a  dismissal  under  the  current  state  of  the  pleadings. 
Only  if  the  McSurelys  are  alleging  a  "constitutional"  tort, 
e.g.,  due  to  some  injury  to  their  First  Amendment  rights,  do 
the  current  pleadings  support  a  cause  of  action  against  the 
federal  appellants.  Simply  stating  the  issue  without  deciding 
it,  it  may  be  that  there  is  a  First  Amendment  violation,  ac- 
tionable for  damages,  where  an  unjustified  disclosure,  see 
Gibson  v.  Florida  Legislative  Comm.,  372  U.S.  539  (1963), 
enables  third  parties  to  retaliate  against  persons  who  have 
exercised  their  right  to  freedom  of  association,  N.A.A.C.P.  v. 
Alabama,  357  U.S.  449,  460-63  (1958).  But  absent  a  showing 
by  the  McSurelys  that  such  a  claim  for  violation  of  the  First 
Amendment  may  exist,  the  trial  court  ought  to  follow  the 
reasoning  of  Paul  v.  Davis  and  dismiss  any  common  law 
claim  that  has  not  been  so  pleaded. 

106Maj.op.  17. 

10T  Maj.  op.  18. 
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Ratliff — in  the  selection  of  which  Brick  had  played  no 
part — were  needed  by  him  for  the  performance  of  his 
duties.108  Nevertheless,  rather  than  attempt  a  document- 
by-document  determination  of  which  items  might  or  might 
not  be  relevant,  he  carried  all  the  papers  to  Washington 
for  the  Subcommittee's  inspection. 


108  D.A.  726-39.  The  only  such  document  specified  by  the 
Mc Surely s  in  their  contempt  trial  or  in  the  instant  case  is  a 
letter — characterized  by  the  McSurelys  as  a  "love  letter" — to 
Mrs.  McSurely.  Despite  the  majority's  reference  to  "letters," 
"papers,"  "material,"  "documents,"  only  one  letter,  addressed 
to  "Dearest  Cucumber"  from  Drew  Pearson,  has  ever  raised 
an  issue  here.  (That  among  the  234  items  were  "some  per- 
sonal letters"  creates  no  presumption  that  these  were  irrele- 
vant to  the  committee's  inquiry  merely  because  they  were 
"personal,"  nor  has  it  been  so  argued ;  the  argument  has  been 
about  the  one  specific  letter.)  At  oral  argument  before  the 
panel  counsel  for  the  McSurelys  revealed  that  this  letter,  upon 
whose  character  they  stake  so  much,  was  destroyed  by  Mrs. 
McSurely  (along  with  the  copy  Brick  had  taken  to  Washing- 
ton )  upon  its  return  to  her. 

A  great  deal  of  the  argument  of  the  McSurelys,  as  well  as 
the  position  of  our  colleague,  rests  upon  this  one  so-called 
"love  letter."  Rarely  has  a  single  document — which  we  dis- 
covered to  be  now  nonexistent — been  mentioned  so  often  in 
brief  and  oral  argument.  Yet  the  characterization  of  it  as  a 
"love  letter"  rests  solely  upon  the  assertion  of  Mrs.  McSurely 
through  her  counsel;  the  writer  is  dead,  Brick  is  dead,  and 
according  to  the  affidavits  and  Brick's  testimony  the  only  two 
living  people  to  have  seen  it  besides  Mrs.  McSurely  are  Sena- 
tor McClellan  and  Commonwealth  Attorney  Ratliff. 

While  the  letter  may  have  been  as  terribly  embarrassing 
as  Mrs.  McSurely  now  asserts,  it  is  perhaps  not  unchivalrous 
to  point  out  that  it  was  Mrs.  McSurely  herself  who  kept  the 
letter  around  the  house  where  it  might  have  been  seen  by 
any  prying  eye.  It  is  now  certain  that  since  she  destroyed  it, 
it  will  never  be  admitted  into  evidence,  and  it  is  also  clear 
that  the  world  would  never  have  heard  of  this  letter  had  it 
not  been  for  the  lengthy  discussion  of  it  by  Mrs.  McSurely's 
own  counsel  at  various  stages  of  this  lawsuit. 
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The  question  posed  here  is  whether  it  was  incumbent 
upon  Brick  either  to  separate  out  those  papers  which 
were  in  his  judgment  clearly  not  required  for  the  in- 
vestigation or  forfeit  his  protection  under  the  Speech  or 
Debate  clause.  Ordinarily,  as  the  majority  acknowl- 
edges,109 a  court  will  decline  to  "second-guess"  the  judg- 
ment of  a  legislator  or  his  aide  on  what  is  deemed  rele- 
vant for  an  investigation.  Indeed,  in  Doe  v.  McMillan™ 
the  Court  unequivocably  avoided  any  such  entanglement 
by  saying,  "[W]e  have  no  authority  to  oversee  the  judg- 
ment of  the  Committee  in  this  respect  or  to  impose  li- 
ability on  its  Members  if  we  disagree  with  their  legisla- 
tive judgment." 

The  majority  argue  that  this  case  is  different  from 
Doe  because  in  Doe  the  Committee  itself  found  the  "pri- 
vate" data  to  be  relevant  to  its  investigation,  thus  pre- 
cluding further  judicial  inquiry.  Here,  however,  with 
a  concession  of  irrelevance  by  the  investigator,  the  ma- 
jority contends,  there  is  sufficient  doubt  about  "arguable 
relevance"  to  warrant  a  denial  of  summary  judgment. 
This  decision  still  amounts  to  "second-guessing"  the  legis- 
lative process  since  it  overrides  an  independent  estimate 
of  relevance  that  could  be  "plausibly  interposed,"  a11  and 
it  appears  to  override  a  judgment  of  relevance  inferable 
from  the  subpoenas.112  Given  the  permissiveness  of  the 
majority's  own  standard  for  protected  investigative  ac- 
tivity, i.e.,  whether  there  is  "a  claim  of  conceivable  legis- 
lative interest,"  113  there  is  no  justification  for  further 
proceedings. 


109Maj.op.  at  38  n.  66. 

110  412  U.S.  306,313  (1973). 

111  See  n.  118,  infra. 

112  See  n.  123,  infra. 

113  Maj.  op.  38  n.  66  (emphasis  added.) 
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C. 


In  no  way  can  we  agree  with  the  majority  that  the 
documents  which  they  term  "concededly  irrelevant  to  leg- 
islative inquiry"  were  indeed  not  relevant  to  the  inquiry 
undertaken  by  the  Senate  Subcommittee  here.  The  docu- 
ments referred  to  are  some  of  the  234  taken  by  Brick 
and  returned  by  him  to  the  McSurelys  on  8  November 
1968.  From  the  inventory  list  put  in  evidence  at  the 
McSurely  contempt  trial 114  it  is  apparent  that  a  number 
of  these  were  personal  letters  of  the  McSurelys.  The  con- 
tents of  these  letters  may  or  may  not  have  been  relevant 
to  the  Senate  inquiry,  but  surely  the  names  of  the  people 
with  whom  the  McSurelys  were  in  contact  were  highly 
relevant.  Some  names  no  doubt  were  merely  personal 
friends,  others  were  from  the  return  addresses  obviously 
relevant  to  the  actions  with  which  the  inquiry  was  con- 
cerned. The  Senate  investigator  was  required  to  take 
these  to  the  Committee  to  examine.  The  Senators  or 
others  on  the  staff  may  easily  have  seen  something  of 
significance  in  any  one  of  these  letters,  definitely  relevant 
to  the  inquiry  of  the  Committee,  which  might  have  es- 
caped the  knowledge  or  attention  of  Brick. 

Even  if  item  201  was  indeed  a  love  letter  from  Mrs. 
McSurely's  former  employer,  this  obviously  could  have 
been  relevant  to  the  Committee's  inquiry.  Mrs.  Mc- 
Surely's former  employer  was  a  highly  influential  nation- 
wide syndicated  columnist.  He  and  what  he  wrote  could 
be  influenced  by  a  woman  for  whom  he  had  affection, 
either  to  write  or  to  withhold  from  writing.  He  could 
have  been  influenced  either  to  write  favorably  about  the 
causes  which  the  McSurelys  espoused,  or  to  withhold  criti- 
cal comment.  He  could  have  been  influenced  to  write  un- 
favorably about  government  officials  who  were  investigat- 
ing the  McSurelys'  actions.  He  could  have  revealed  to  the 


114  D.A.  II  628-49. 
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McSurelys  information  about  law  enforcement  investiga- 
tions being  made  of  the  McSurelys,  of  which  they  would 
not  have  been  cognizant  without  this  columnist's  particu- 
lar sources  of  information. 

The  nature  of  the  relationship  between  Mrs.  McSurely 
and  her  former  employer  which  was  evidenced  by  this 
so-called  "love  letter"  could  have  been  of  definite  rele- 
vance to  a  Senate  subcommittee's  inquiry.  Item  217,  for 
example,  is  a  single  page  document 115  giving  addresses 
of  Drew  Pearson's  office  staff.  Mrs.  McSurely  had  not 
worked  for  Pearson  for  several  years.  This  may  have 
been  an  indication  that  she  was  maintaining  contact  not 
only  with  Pearson  but  with  his  office  staff  for  purposes 
connected  with  her  current  activities  in  Tennessee  and 
Kentucky. 

Certainly  these  personal  letters  of  Mrs.  McSurely  meet 
the  standard  of  relevancy  laid  down  by  the  majority. 
The  majority  opinion  states:  "In. the  usual  case  if  the 
activity  is  arguably  within  the  'legitimate  legislative 
sphere'  the  Speech  or  Debate  Clause  bars  inquiry  even 
in  the  face  of  a  claim  of  'unworthy  motive'."  11G  The 
majority  also  refers  to  materials  "at  least  arguably 
relevant  to  its  investigation," 11T  and  states  that  "the 
immunity  shield  ...  in  an  area  that  is  at  least  arguably 
within  a  proper  legislative  sphere  ...  is  not  a  license  to 
invade  privacy  where  no  legislative  purpose  can  be 
plausibly  interposed."  118  And  on  remand  the  trial  court 
is  instructed  to  inquire  regarding  "documents  he  knew 
to    be    wholly    unrelated    to    the    legislative    inquiry" 119 


115  D.A.  II  648. 

116  Maj.  op.  at  37. 

117  Maj.  op.  at  42. 

118  Maj.  op.  at  37. 

119  Maj.  op.  at  44. 
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Surely  these  letters  were  "arguably  within"  the  sphere 
of  the  legislative  investigation  and  a  legislative  purpose 
for  their  examination  by  the  Committee  in  Washington 
can  be  "plausibly  interposed;"  surely  these  letters  are 
"at  least  arguably  relevant;"  they  are  not  "wholly  un- 
related to  the  legislative  inquiry." 

Without  deigning  to  give  any  reasons  therefore,  the 
majority  blandly  treats  the  Senate  investigator  Brick's 
testimony  that  he  did  not  "need  that  letter  signed  [sic] 
Dearest  Cucumber"  as  a  final  irrevocable  concession 
binding  on  the  Senate  Committee  and  this  court  that 
this  particular  letter  (and  all  other  letters  similarly 
characterized  by  the  McSurelys)  were  totally  irrelevant 
to  the  Senate  inquiry.  This  is  a  rather  astonishing  as- 
sumption. 

In  the  first  place,  Brick's  testimony120  was  only  an 
expression  of  his  own  need  for  the  letter,  not  that  of  the 
Committee's.  Brick  had  read  the  letter  and  presumably 
remembered  any  important  features  of  its  contents. 
Neither  Chairman  McClellan  nor  Brick's  staff  superiors 
had  seen  the  letter  and  had  had  the  opportunity  to  eval- 
uate its  contents. 

Secondly,  we  are  at  a  total  loss  to  understand  by  what 
principle  of  law  it  can  be  held  that  a  subordinate  Senate 
Committee  staff  member  can  bind  the  Senate  Committee, 
or   indeed   this   court,    on   the   question    of   relevance.121 


120  D.A.  II  734-36. 

121  Imagine,  for  example,  that  one  of  the  congressional  aides 
in  Doe  who  sought  out  the  school  records  testified  that  the 
school  officials  suggested  that  he  delete  the  actual  names  of 
the  students.  Having  declined  the  suggestion,  the  aide  testi- 
fied that  he  nonetheless  believed  at  the  time  that  the  actual 
names  were  not  necessary  elements  of  the  school  records  for 
purposes  of  the  Congressional  inquiry.  If  he  so  testified,  would 
he  be  liable  for  invasion  of  privacy  even  though,  as  was  the 
case  in  Doe,  the  Committee  later  had  the  names  published  as 
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Surely  the  determination  of  the  relevance  of  any  of  the 
documents  which  Brick  had  inspected  was  for  the  Senate 
Committee,  or  under  its  usual  operating  procedures,  for 
the  Committee  Chairman.  The  agreed  facts  are  that  "on 
October  16,  1967,  at  the  personal  direction  of  Senator 
John  L.  McClellan,  he  prepared  the  subpoenas  involved 
herein."  Brick  took  the  subpoenas  to  McClellan,  "with 
whom  he  had  conferred  on  the  subject  matter  thereof 
since  October  6,  1967,"  122  and  McClellan  signed  the  four 
subpoenas,  two  of  which  were  directed  to  the  McSurelys. 
This  action  of  the  Senate  Committee  Chairman,  after  a 
review  of  the  copies  of  the  documents  brought  back  by 
Brick,  evidenced  the  Committee  Chairman's  determina- 
tion of  what  he  thought  was  relevant  for  the  Senate's 
inquiry,  i.e.}  the  234  documents.123    What  Brick  said  he 


relevant  to  its  investigation?  Surely  not,  since  "the  judgment 
of  the  Committee,"  as  stated  in  Doe,  412  U.S.  at  313,  is  to  be 
respected  on  the  determination  of  relevance.  Nor  should  a 
court  refuse  to  consider  an  objective  case  that  can  be  advanced 
for  "arguable"  relevance  if  the  judgment  of  a  Committee  is 
absent.  This  latter  approach,  as  employed  in  the  case  at  bar, 
is  comparable  to  the  long-time  effort  of  the  Supreme  Court 
to  assess  possible  purposes  and  reasons  that  support  the  con- 
stitutionality of  legislation  even  if  the  legislature  does  not 
fully  articulate  them.  See  e.g.,  Williamson  v.  Lee  Optical  Co., 
348  U.S.  483  (1955).  Thus,  the  majority  acts  with  unneces- 
sary confinement  in  its  unexplained  insistence,  Maj.  Op.  (Sup- 
plement) at  53,  on  limiting  consideration  to  claims  of  rele- 
vance found  on  in  the  record. 

122  Stip.  12,  App.  21. 

123  The  majority  takes  the  position  "that  the  subpoenas 
called  for  materials  that  were  at  least  arguably  relevant  to 
its  investigation,  but  did  not  call  for  the  production  of  Mrs. 
McSurely's  letter  or  any  other  demonstrably  irrelevant  pri- 
vate correspondence."  Maj.  op.  42.  We  suggest  that  this  in- 
terpretation by  the  majority  is  simply  not  justified,  because 
since  1967  all  parties  to  this  law  suit,  i.e.,  the  Senate  Com- 
mittee personnel  and  the  McSurelys  themselves,  have  taken 
the  position  that  the  subpoenas  both  of  October  1967  and 
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November  1968  were  intended  to  embrace  all  the  234  docu- 
ments taken  by  Brick  to  Washington.  There  is  no  hint  in 
either  Senator  McClellan's  conduct  of  the  Subcommittee  in- 
quiry or  in  Brick's  testimony  that  anything  other  than  the 
234  documents  were  expected  to  be  produced  by  the  subpoena. 
McSurely  himself  testified : 

Q.  Did  Mr.  Brick  attempt  to  find  the  documents  that 
he  wanted  you  to  bring  back  in  response  to  the  subpoena 
with  which  you  had  been  served  that  day  ? 

McSurely.     Mr.  Brick? 

Q.     Did  he  identify  them  ? 

A.  He  identified  them  in  general.  He  said  this  was 
in  general  what  the  McClellan  committee  wanted.  Of 
course  they  had  already  had  it  for  a  year  and  a  half. 
D.A.  II  651.  (Emphasis  supplied.) 

And  further 

Q.  On  March  4,  when  you  and  your  wife  appeared 
.  .  .  did  either  of  you  have  with  you  in  your  possession 
the  records  called  for  by  the  Subpoena? 

A.  We  do  not  have  a  record  because  we  didn't  know 
what  records  they  wanted.  We  assumed  from  what  Mr. 
Brick  had  told  me  that  they  wanted  pretty  much  of  those 
letters  that  they  had  stolen  from  us  by  Mr.  Ratliff  .  .  . 
that  was  the  only  thing  that  we  understood  they  wanted. 
It  was  very  difficult  to  tell,  from  reading  that  subpoena, 
what  they  did  want."  D.A.  II  674-675. 

McSurely  further  testified:  "We  finally  got  the  papers 
back  and  when  the  day  came  that  we  got  them  back,  Mr. 
Brick,  sitting  back  there,  comes  down  and  goes  over  the  record 
with  me  and  makes  sure  I  got  them  all  back  and  then  has  a 
Deputy  U.S.  Marshal  give  me  another  subpoena  to  bring  the 
same  papers  back  up  there  again.  .  .  ."  D.A.  II  665.  (Empha- 
sis supplied.) 

The  majority  quotes,  Maj.  Op.  at  42  n.  76,  what  appears 
to  be  a  concession  by  appellants  that  the  subpoena  did  not  call 
for  the  production  of  the  private  letters.  Any  support  de- 
rived from  this  quotation,  however,  is  wholly  illusory.  The 
footnote  expressly  states  that  the  concession  is  offered  only 
"if  the  letter  was  nothing  more  than  a  love  letter  and  "if" 
it  was  not  relevant  to  any  possible  investigation  into  riots. 
Given  a  plausible  showing  of  possible  relevance,  as  has  been 
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himself  "needed  for  the  performance  of  [his]  duties"  124 
is  of  little  importance  in  determining  what  the  Senate 
Subcommittee  might  reasonably  find  relevant  for  its  in- 
quiries. 

We  would  hold  that,  relevant  or  irrelevant,  the  Senate 
investigator's  actions  in  regard  to  the  allegedly  personal 
letters  of  the  McSurelys  are  in  no  way  a  ground  for  a 
claim  of  constitutional  significance,  as  the  Supreme  Court 
held  in  Paul  v.  Davis,  supra,  and  since  the  McSurelys 
have  alleged  no  other  type  claim  on  this  basis,  their  action 
on  this  point  should  be  dismissed. 

But  if  the  question  of  relevance  or  irrelevance  of  these 
letters  is  necessary  to  be  decided  in  this  lawsuit,  we  sug- 
gest that  the  trial  court  on  remand  is  no  better  place  to 


interposed  here,  appellants'  concession,  by  its  own  terms,  is 
without  weight. 

All  the  uncontroverted  testimony,  quoted  above,  about  the 
scope  of  the  subpoenas  is  particularly  important  because  the 
nature  of  the  subpoenas  here  makes  it  impossible  to  determine 
their  reach  by  textual  examination  alone.  The  subpoenas  called 
for  documents  depending  upon  their  content,  e.g.,  all  corres- 
pondence relating  to  the  employment  of  the  McSurelys  by  the 
United  Planning  Organization  in  Washington,  D.C.  for  the 
period  1  January  1964  to  date.  Paragraph  Eight,  Subpoena 
of  17  October  1967,  App.  70.  (Item  201,  the  "love  letter"  from 
Drew  Pearson  was  dated  6  October  1964,  a  date  that  was 
included  in  virtually  all  of  the  periods  listed  in  the  sub- 
poenas.) The  subpoenas,  it  should  be  noted,  covered  a  wide 
range  of  organizations  in  various  parts  of  the  country.  The 
private  correspondence  of  the  McSurelys,  the  content  of  which 
remains  unknown,  may  well  have  involved  the  groups  and  the 
activities  listed  in  the  subpoenas.  It  cannot,  therefore,  be 
flatly  asserted  that  the  private  letters  fell  outside  the  scope 
of  the  subpoenas.  Given  the  independent  estimate  of  "argu- 
able" relevance,  however,  it  is  not  necessary  to  remand  on  the 
unsettled  reach  of  the  subpoenas.  There  is  already  enough 
basis  for  finding  that  the  transportation  of  the  documents  to 
Washington,  D.C.  constituted  protected  legislative  conduct. 

124  D.A.  II 735. 
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decide  it  than  is  this  appellate  court.  The  only  personal 
letter  specifically  referred  to  by  the  McSurelys,  and  dis- 
cussed by  the  majority  opinion,  was  destroyed,  original 
and  only  copy,  on  its  return  to  Mrs.  McSurely.  Its  rele- 
vance or  irrelevance  would  indeed  be  hard  to  establish. 
For  the  reasons  stated  above,  on  the  standard  of  rele- 
vance set  out  by  the  majority,  both  this  personal  letter 
and  the  others  of  the  McSurelys  were  "at  least  arguably 
relevant"  to  the  Committee's  inquiry.  Certainly  Brick, 
only  a  subordinate  staff  investigator,  was  justified  in 
taking  copies  of  them  to  the  Committee  Chairman  and 
his  staff  superiors  for  their  own  evaluation. 

V.    Conclusion 

The  absolute  immunity  afforded  by  the  Speech  or  De- 
bate clause  in  Bivens-type  suits  reflects  the  judgment  that 
the  public  interest  in  encouraging  the  fearless  and  vigor- 
ous activity  of  its  elected  representatives  outweighs  the 
interest  of  the  individual  in  seeking  redress  by  money 
damages  for  violations  of  his  rights.  At  the  heart  of 
that  judgment  is  the  recognition,  with  the  late  Learned 
Hand,  that  "as  a  litigant  I  should  dread  a  law  suit  be- 
yond almost  anything  else  short  of  sickness  and  death".125 
Without  absolute  immunity  all  claims  against  represen- 
tatives, both  "innocent  as  well  as  guilty,"  would  proceed 
to  trial,  with  the  consequent  damage,  as  Learned  Hand 
again  put  it,  of  "dampening  the  ardor  of  all  but  the 
most  resolute."  126 

In  applying  the  balancing  process  described  above, 
however,  the  Supreme  Court  has  been  sensitive  to  the 
functional  nature  of  the  protection.    Where  an  activity 


125  3  Lectures  on  Legal  Topics,  Association  of  Bar  of  the 
City  of  New  York  (1926),  quoted  at  Johnson  v.  Louisiana, 
406  U.S.  356,  392  (1972)   (Douglas,  J.,  dissenting). 

126Gregoire  v.  Biddle,  111  F.2d  579,  581  (2d  Cir.  1949). 
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like  pre-subpoena  investigation  is  concerned,  not  at  the 
core  of  the  legislative  process,  as  is  voting,  and  where 
harm  to  the  individual  is  alleged  from  a  constitutional 
violation,  like  an  unreasonable  search  and  seizure,  then 
the  balance  will  be  struck  differently  and  the  trial  will 
proceed.  Such  is  the  holding  of  Dombroivski  v.  East- 
land.™ 

Since,  as  the  majority  acknowledges,128  the  Speech  or 
Debate  Clause  has  been  "read  broadly  to  effectuate  its 
purposes,"  United  States  v.  Johnson,12'"  exceptions  to  its 
protection,  as  when  legislative  investigation  violates  the 
Fourth  Amendment,  should  customarily  be  read  narrowly. 
The  Dombrowski  rule  originated  with  a  classic  violation 
of  the  Fourth  Amendment,  a  massive  police  raid  akin  to 
the  original  seizure  here  by  the  local  police.  Perhaps 
allegations  of  a  clear  and  classic  Fourth  Amendment  of- 
fense, as  in  Dombrowski,  ought  to  proceed  to  litigation 
where  evidence  provides  "merely  colorable  substance"  of 
a  violation.130  The  permissive  threshold  of  evidence  em- 
ployed in  Dombroivski,  however,  is  inappropriate  here 
where  the   Fourth   Amendment   claim   is   so   novel    and 


127  387  U.S.  82  (1967).  Indeed,  actions  by  Congressmen  may 
be  so  "extraordinary"  as  to  lose  absolute  immunity  even  in 
regard  to  core  legislative  functions.  Mr.  Justice  Miller  hy- 
pothesized in  the  leading  case  of  Kilbourn  v.  Thompson,  103 
U.S.  168,  204  (1881),  that  if  members  of  Congress  went  so 
far  "as  to  imitate  the  Long  Parliament  in  the  execution  of 
the  Chief  Magistrate  of  the  nation,"  then  their  freedom  of 
speech  and  debate  would  not  necessarily  screen  them  from 
punishment  for  their  part  in  the  act. 

128Maj.op.  at  12. 

129  383  U.S.  169,  180  (1966). 

130  Maj.  op.  at  22. 
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borderline ; 131  a  greater  showing  of  a  violation  should  be 
required  to  justify  a  remand. 

The  purpose  of  an  absolute  immunity  is  to  cut  off 
claims  against  protected  parties  at  the  outset.  To  be 
true  to  this  purpose,  a  court  should  make  every  effort 
to  determine  if  a  claim  is  inside  or  outside  the  protec- 
tion of  the  Speech  or  Debate  clause.  A  remand  for 
further  factual  proceedings  on  the  issue  of  absolute  im- 
munity itself  should  be  required  only  in  the  case  of  clear 
need.  Otherwise  the  "mini-trial"  that  the  defendant  is 
forced  to  undergo  constitutes  an  erosion  of  the  principle 
of  absolute  immunity.  The  majority  is  engaging  in  such 
an  erosion  of  the  Speech  or  Debate  clause  here. 

The  uncontroverted  facts  of  this  case,  the  logic  of  the 
Fourth  Amendment,  and  the  available  case  law  support 
our  conclusion  here  that  the  inspections  and  copying  by 
Brick  did  not  amount  to  an  unreasonable  search  and 
seizure.  Not  only  does  the  majority  err  in  its  contrary 
conclusions,  but  it  abrogates  its  duty  in  deciding  absolute 
immunity  by  calling  for  a  remand. 


131  Cf.,  Brown  v.  Illinois,  422  U.S.  590  (1975)  (Powell,  J., 
concurring)  (the  degree  of  evidence  required  for  finding  of 
volition  under  the  "fruits"  doctrine  should  differ  depending 
on  degree  of  offensiveness  of  search) . 
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DANAHER,  Senior  Circuit  Judge:  I  have  previously 
noted  and  now  repeat  my  concurrence  in  the  opinion  pre- 
pared by  Judge  Wilkey.  I  venture  to  suggest  an  alterna- 
tive basis  for  our  disposition  of  this  case. 

It  will  be  remembered  that  the  McSurelys  in  this  ac- 
tion are  seeking  damages.  They  had  been  under  sub- 
poena duces  tecum  to  appear  on  March  4,  1969,  before 
a  United  States  Senate  Subcommittee.  A  quorum  of  the 
Subcommittee  was  present.  That  day — and  before  pre- 
senting themselves  at  an  executive  session  of  the  Sub- 
committee— the  McSurelys  had  filed  their  complaint  in 
the  United  States  District  Court  under  No.  516-69-CA. 
That  was  the  complaint  in  this  action.1  Named  as  de- 
fendants, in  addition  to  certain  Subcommittee  staff  rep- 
resentatives, were  all  members  of  the  SENATE  PERMA- 
NENT SUBCOMMITTEE  ON  INVESTIGATIONS  OF 
THE  COMMITTEE  ON  GOVERNMENT  OPERA- 
TIONS including  Senators  McClellan,  Jackson,  Ervin, 
Muskie,   Ribicoff,  Griffin,   Mundt,   Percy  and  Javits. 

Mr.  William  M.  Kunstler,  counsel  to  the  McSurelys, 
presently  joined  by  co-counsel,  Mr.  Philip  J.  Hirschkop, 
announced  that  Mr.  Alan  McSurely  and  Mrs.  Margaret 
McSurely  were  present.  Chairman  McClellan  made  an 
opening  statement  tracing  the  history  of  various  major 
riots  and  civil  disturbances  and  other  background  cir- 
cumstances which  the  Subcommittee's  investigations  had 
disclosed  up  to  that  date. 


1  The  complaint,  to  be  sure,  was  amended  when,  more  than 
two  years  later  as  of  August  30,  1971,  Commonwealth's  At- 
torney Ratliff  was  added  as  a  defendant.  Those  members  of 
the  Subcommittee's  staff  who  had  been  named  as  defendants 
were  retained,  as  was  the  Subcommittee  Chairman,  Senator 
McClellan.  All  other  senators,  supra,  were  dropped  from  the 
case. 
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Mr.  Kunstler  in  moving  that  the  executive  session  of 
the  Subcommittee  be  opened  to  the  public  stated  that 
the  grounds  for  his  motion  were  set  forth  in  detail  in  the 
complaint  filed  that  day. 

The  Subcommittee's  subpoena  duces  tecum  had  called 
for  the  production  of  books,  records,  correspondence,  doc- 
uments and  other  papers  in  the  possession  or  control  of 
Alan  McSurely  or  Margaret  McSurely  or  their  agents 
which  related  or  pertained  to: 

(1)  Meetings,  from  April  5  through  April  8,  1967, 
attended  by  Alan  McSurely  and  Margaret  McSurely 
as  individuals  or  as  members  or  employees  of  South- 
ern Conference  Educational  Fund  .  .  .  prior  to  the 
civil  disturbances  (riots)  which  occurred  in  Nash- 
ville, Tennessee,  on  or  about  April  8,  1967; 

*  *         *         * 

(3)  All  books,  records,  correspondence,  documents, 
and  other  papers  which  relate  to  or  are  concerned 
with  the  membership  in  or  employment  by  the  South- 
ern Conference  Educational  Fund  of  Alan  McSurely 
and/or  Margaret  McSurely. 

*  *         *         * 

The  McSurelys  refused  to  comply  with  the  Subcom- 
mittee's subpoena,  and  in  due  course,  following  the  sub- 
mission of  the  Subcommittee's  report  to  the  Senate,  they 
were  cited  for  contempt.2  Following  their  conviction, 
they  brought  their  appeals  to  this  court,  the  judgments 
of  conviction  were  reversed,  and  the  case  was  remanded 
to  the  district  court  which  was  directed  to  enter  judg- 
ments of  acquittal.  United  States  v.  McSurely,  473  F.2d 
1178   (1972). 

This  court's  opinion  recited,  id.  473  F.2d  at  1194: 


2  See  S.  Res.  191,  91st  Cong.,  1st  Sess.,  115  Cong.  Rec. 
11278  (May  5,  1969). 
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The  information  upon  which  the  Subcommittee 
subpoenas  were  framed  was  derived  by  the  Sub- 
committee through  a  previous  unconstitutional  search 
and  seizure  by  the  Kentucky  officials  and  the  Sub- 
committee's own  investigator.  We  hold  that  the  "ex- 
clusionary rule"  applies  to  these  subpoenas  and  that 
it  was  error  for  the  District  Court  to  receive  them 
in  evidence  at  the  trial.3 

The  McSurely  Claim 

The  McSurelys  assert  that  the  search  and  seizure  con- 
ducted by  the  state  authorities  was  illegal  as  based  upon 
an  unconstitutional  statute.  From  that  premise  they 
contend  that  the  Senate  investigator  gleaned  his  knowl- 
edge by  reliance  upon  the  illegal  Kentucky  seizure.  Thus, 
the  Senate  Subcommittee  subpoena  was  illegal,  and  ac- 
cordingly with  their  rights  so  violated,  the  McSurelys 
claim  damages  from  Senator  McClellan  and  certain  mem- 
bers of  his  staff. 

Kentucky  Chronology 

On  the  night  of  August  11,  1967,  Kentucky  officials  in 
Pike  County,  Kentucky,  had  arrested  the  McSurelys,  and 
from  their  home  had  seized  a  substantial  volume  of  books, 
pamphlets,  correspondence  and  other  documents.  The 
Kentucky  officials  then  had  relied  upon  K.R.S.  432.040/ 


3  That  was  a  criminal  case.  The  Court,  after  a  careful 
review  of  the  authorities,  has  now  concluded  that  the  judicially 
created  exclusionary  rule  is  not  to  be  applied  in  a  case  such 

as  this.   United  States  v.   Janis,  U.S.   ,  ,   44 

U.S.L.W.  5303,  5311  (July  6,  1976). 

4  In  Brandenburg  v.  Ohio,  395  U.S.  444,  447  (1969),  the 
Court  noted  that  Anti-Syndicalism  Statutes  had  been  adopted 
by  some  20  states.  When  the  Louisiana  Three-judge  Court 
wrote  in  Dombrowski  v.  Pfister,  227  F.Supp.  556  (1964),  the 
majority  at  567-569  had  attached  Appendix  C  listing  those 
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Alan  McSurely,  Margaret  McSurely,  Southern  Con- 
ference Educational  Fund,  Inc.,5  and  other  plaintiffs  then 
brought  action  against  Thomas  B.  Ratliff,  Common- 
wealth's Attorney,  Pike  County,  Kentucky,  Pike  County 
Sheriff  Perry  A.  Justice  and  others. 

Attorney  Kunstler  on  August  17,  1967,  moved  that  a 
three-judge  court  be  convened,  and  that  court,  so  con- 
vened, entered  its  order  as  of  September  14,  1967,  that 
the  statute,  supra,  was  unconstitutional.  Accordingly 
prosecution  of  the  McSurelys  in  the  Kentucky  courts  was 
enjoined. 

So  it  was  that  not  until  September  14,  1967,  could 
the  Kentucky  officials  have  known  6  that  K.R.S.  432.040 
was  unconstitutional. 

Nearly  two  months  were  to  elapse  following  the  August 
11  seizure  before  Subcommittee  staff  representatives 
learned  what  had  happened. 

The  Three-judge  Court  handed  down  its  opinion  on 
October  18,  1967,  in  McSurely,  et  at.  v.  Ratliff,  et  aL, 
282  F.Supp.  848,  one  judge  dissenting. 


states  including  Kentucky  which  had  passed  legislation  com- 
parable to  K.R.S.  432.040. 

5  Compare  Dombrowski  v.  Pfister,  380  U.S.  479  (1965), 
where  at  482,  the  Court  noted  "Appellant  Southern  Confer- 
ence Educational  Fund,  Inc.  (SCEF)  is  active  in  fostering 
civil  rights  for  Negroes  in  Louisiana  and  other  States  of  the 
South.  Appellant  Dombrowski  is  its  Executive  Director." 
And  see,  id.,  493,  where  SCEF  had  been  denominated  a  "Com- 
munist Front  organization." 

6  The  validity  of  the  Kentucky  statute  had  never  been 
called  into  question,  McSurely,  et  al.  v.  Ratliff,  et  aL,  282 
F.Supp.  848,  849   (1967). 

See  United  States  v.  Janis,  supra,  note  3  at  5311  n.35  and 
cases  there  cited. 
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Meanwhile  Chairman  McClellan  had  determined  that 
the  McSurely  documents  and  other  papers  were  pertinent 
to  the  investigation  being  carried  on  by  the  Senate  Sub- 
committee. In  execution  of  the  Subcommittee's  duties 
within  the  sphere  of  legitimate  legislative  activities, 
Tenney  v.  Brandhove,  341  U.S.  367,  376  (1951),  he 
caused  to  be  issued  identical  subpoenas  duces  tecum  which 
were  served  on  Ratliff  and  Marshal  Craft  on  October 
17,  1967,  and  on  the  McSurelys  on  October  18,  1967. 

As  of  October  18,  1967,  the  plaintiffs  sought  an  order 
enjoining  the  release  of  the  seized  documents  "pursuant 
to  a  subpoena  duces  tecum  of  the  Senate  Permanent  Sub- 
committee of  Investigations  of  the  Committee  on  Govern- 
ment Operations." 

That  motion  was  denied  by  the  Three- judge  Court  on 
October  30,   1967,  and  the  order  further  concluded: 

The  parties  to  this  action  and  the  officers  of  this 
Court  are  directed  to  cooperate  with  the  Senate 
Committee  in  making  available  such  of  the  mate- 
rials, or  copies  thereof,  as  the  Committee  considers 
pertinent  to  its  inquiry  ....   (Emphasis  added.) 

The  "FINAL  ORDER"  of  the  Three-judge  Court  filed 
December  15,  1967,  directed  that  Ratliff 

comply  with  the  subpoena  duces  tecum  of  the  Senate 
Committee  by  allowing  said  Committee  representa- 
tives to  photograph  copies  of  any  of  the  desired 
books,  papers,  documents  and  other  materials  now 
in  his  possession  under  order  of  this  Court  .  .  .  . 

The  Supreme  Court  having  denied  relief,  the  appel- 
lants including  Southern  Conference  Educational  Fund, 
Inc.,  were  remitted  to  an  appeal  to  the  Sixth  Circuit. 
That  court  in  its  opinion,  McSurely,  et  al.  v.  Ratliff,  et 
al,  398  F.2d  817  (1968),  noted  that  the  appellants  had 
contended  that  their  rights  under  the  First  and  Fourth 
Amendments   had   been    violated.     That    court,    id.,    398 
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F.2d  at  818,  ruled  that  the  claims  of  the  appellants 
might  be  adjudicated  under  "appropriate  procedure  for 
challenging  subpoenas  of  Congressional  Committees.  We 
decline  to  render  an  advisory  opinion  on  these  issues." 
The  court  continued  that  the  judgment  of  the  district 
court  was  reversed  "without  prejudice  to  the  right  of 
the  Senate  Committee  to  proceed  with  the  enforcement 
of  the  subpoenas  against  Mr.  and  Mrs.  McSurely." 

Senate  Background 

It  is  common  knowledge  that  during  the  nineteen- 
sixties  the  Nation  confronted  turmoil  in  many  areas. 
There  were  riots,  student  uprisings,  growing  dissatis- 
faction over  the  Vietnam  War,  unsettling  assassinations 
of  public  figures,  strikes  over  mining  conditions,  and 
multiple  instances  of  racial  and  other  social  and  economic 
disparities  of  disturbing  nature.  It  is  abundantly  clear 
from  the  record  that  the  senators  considered  that  causes 
of  the  rioting  and  disturbances  were  part  and  parcel 
of  economic  and  social  problems.7 

Senator  Mansfield  on  August  11,  1967,  made  Senate 
Resolution  150  the  order  of  business.  Extensive  debate 
followed,  some  senators  desiring  investigation  into  spe- 
cific situations,  with  others  seeking  to  emphasize  eco- 
nomic and  social  factors  as  causes  of  riots.  Some  felt 
that  there  was  just  reason  for  grievances  which  had 
caused  an  environment,  both  physical  and  mental,  out  of 
which  disturbances  emerged.  Details  may  be  seen  in 
Volume  113,  Part  17,  Congressional  Record,  90th  Cong., 


7  See  generally  Senate  Report  No.  91-137,  May  1,  1969, 
91st  Congress,  1st  Session.  In  addition  to  other  facts  de- 
veloped during  the  Subcommittee's  investigation,  that  Report 
specifically  noted  that  on  April  7,  1967,  the  day  before  the 
Nashville  riots,  the  McSurelys  were  there  attending  a  secret 
meeting  of  the  directors  of  the  Southern  Conference  Edu- 
cational Fund. 
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1st  Sess.,  pages  22409  through  22425.8  S.  Res.  150  was 
finally  adopted  unanimously  after  the  senators  were  sat- 
isfied that  the  resolution  met  their  requirements.  Con- 
tinued committee  operations  were  further  authorized  by 
S.  Res.  216,  90th  Cong.,  2d  Sess.,  and  finally  by  S.  Res. 
26,  February  17,  1969,  91st  Cong.,  1st  Sess. 

Pertinency 

Of  special  importance  to  us  at  this  point  are  Sections 
5  and  6  of  S.  Res.  150  as  applicable  pursuant  to  the 
extended  life  and  authorization  of  the  Committee  by  S. 
Res.  216  and  S.  Res.  26,  supra.  The  exact  text  of  those 
sections  may  be  seen  in  footnote  5,  United  States  v.  Fort, 
443  F.2d  670,  672-673  (C.A.  D.C.  1970),  cert  denied, 
403  U.S.  932  (1971).  The  Senate  had  deemed  particu- 
larly relevant  the  requirement  that  the  Committee,  (or 
its  Subcommittee),  make  a  full  and  complete  study  of 
riots  and  other  disturbances  and  ascertain  "immediate 
and  longstanding  causes,  .  .  ."  and  thereafter  report  with 
specific  legislative  recommendations  as  to  "measures  nec- 
essary for  their  immediate  and  long-range  prevention 
and  for  the  preservation  of  law  and  order  and  to  insure 
domestic  tranquility  within  the  United  States." 

It  would  seem  that  the  activities  of  the  McSurelys  in 
behalf  of  Southern  Conference  Educational  Fund  and 
like  entities  came  squarely  within  the  scope  of  the  Sub- 
committee's investigatory  duties.  The  Three-judge  Court 
opinion,  McSurely,  et  al.  v.  Ratliff,  et  al.,  282  F.Supp. 
848   (October  18,  1967),  recited  details.    The  Court  iden- 


8  Congressional  inquiry  by  various  committees  had  been 
so  extensive  that  Senator  Jackson  listed  and  identified,  id., 
pages  22417  and  22418,  some  110  witnesses  whose  testimony 
1  concerning  problems  in  the  area  under  consideration  had 
helped  to  establish  an  awareness  of  the  need  for  investigation 
and  for  possible  corrective  legislation. 
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tified  the  McSurelys,  husband  and  wife,  as  "field  organ- 
izers for  plaintiff  Southern  Conference  Educational  Fund, 
Inc.,"  282  F.Supp.  at  850/  and  pointed  to  the  claim  of 
the  McSurelys  that  "their  official  duties  are  to  investigate 
the  socio-eco-political  milieu  of  Pike  County,  'to  inform 
the  people  of  their  rights',  and  to  help  local  citizens  'or- 
ganize to  overcome  their  problems'."  Id.  at  850. 

In  view  of  what  the  McSurelys  themselves  had  con- 
tended, as  the  Three- judge  Court  noted,  supra,  Chairman 
McClellan  and  the  Subcommittee  may  well  have  con- 
cluded that  the  McSurelys  would  prove  to  be  prime 
witnesses  concerning  the  economic  and  social  problems 
prevalent  in  Kentucky. 

Discussion 

The  opinion  of  the  Sixth  Circuit  Court  of  Appeals, 
supra,  398  F.2d  817,  had  been  released  as  of  July  29, 
1968.  The  court  there  assuredly  had  been  aware  of  the 
previous  orders  entered  in  the  course  of  the  litigation. 
After  directing  that  the  seized  materials  be  returned  to 
the  plaintiffs,  the  court  expressly  ruled  that  its  action 
was  "without  prejudice  to  the  right  of  the  Senate  Com- 
mittee to  proceed  with  the  enforcement  of  the  subpoenas 
against  Mr.   and   Mrs.   McSurely." 

So  it  was  that  four  months  later  on  November  8,  1968, 
new  Subcommittee  subpoenas  were  served  upon  the  Mc- 


9  In  view  of  the  references  by  that  court  at  851  and  852, 
id.,  and  the  citation  of  Dombrowski  v.  Pfister,  supra  note  5,  it 
is  not  to  be  supposed  that  either  the  court  or  the  Subcom- 
mittee had  overlooked  the  operations  of  the  Southern  Con- 
ference Educational  Fund,  Inc.,  as  described  in  Dombrowski. 

Moreover,  the  Senate  Report,  supra  note  7,  incorporated 
references  to  the  earlier  litigation  and  quoted  from  McSurely 
et  al.  v.  Ratliff  et  al.,  398  F.2d  817  (CA  6  1968),  predicating 
the  new  subpoenas  dated  November  8,  1968,  infra. 
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Surelys.  That  important  fact  has  been  little  noticed. 
Those  were  the  subpoenas  in  response  to  which  the  Mc- 
Surelys  had  appeared  but  refused  to  testify  on  March  4, 
1969.  That  was  the  date  when  the  instant  action  was 
commenced. 

Whether  the  Senator  and  his  staff  aides  should  have 
defended  upon  the  Speech  or  Debate  Clause  or  on  other 
grounds  may  seem,  at  this  moment,  to  be  immaterial. 
One  is  reminded  of  the  brilliant  aphorism  of  Mr.  Justice 
Holmes  in  Irwin  v.  Gavit,  268  U.S.  161,  168  (1925). 
There  he  said: 

Neither  are  we  troubled  by  the  question  where  to 
draw  the  line.  That  is  the  question  in  pretty  much 
everything  worth  arguing  in  the  law  ....  Day 
and  night,  youth  and  age  are  only  types. 

Whether  to  provide  complete  immunity  for  the  Senator 
and  his  staff  by  reliance  upon  the  Speech  or  Debate 
Clause,  or  whether  we  see  an  affirmative  interference 
with  an  on-going  activity  by  Congress,  the  ultimate  re- 
sult is  the  same.  Whatever  the  status  of  the  claims  of 
these  plaintiffs,  the  public  interest  here  is  superior  and 
must  prevail.  The  duly  authorized  activity  of  a  co- 
ordinate branch  of  our  government,  in  the  circumstances 
here,  should  not  be  circumscribed  10  by  the  courts. 


10  The  gradations  between  absolute  immunity  and  qualified 
immunity  and  situations  where  one  or  the  other  classification 
may  apply  need  not  now  detain  us  in  light  of  our  record.  More- 
over, whereas  in  the  criminal  case,  United  States  v.  McSurely, 
supra,  473  F.2d  at  1194,  the  exclusionary  rule  had  been  said 
to  have  its  place,  it  has  none  here.    This  is  a  civil  action. 

The  Court  has  told  us  that  consistently  with  our  duty  to 
administer  the  law,  we  cannot  continue  to  create  barriers 
to  law  enforcement  in  the  pursuit  of  a  supervisory  role  that 
is  not  ours. 

.  .  .  We  therefore  hold  that  the  judicially  created  exclu- 
sionary rule  should  not  be  extended  to  forbid  the  use  in 
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We  should  not,  and  in  the  view  now  to  be  suggested, 
can  not  ignore  what  has  been  happening.  As  was  pointed 
out  in  Eastland  v.  United  States  Servicemen's  Fwnd,  421 
U.S.  491,  511   (1975); 

This  case  illustrates  vividly  the  harm  that  ju- 
dicial interference  may  cause.  A  legislative  in- 
quiry has  been  frustrated  for  nearly  five  years,  dur- 
ing which  the  Members  and  their  aide  have  been 
obliged  to  devote  time  to  consultation  with  their 
counsel  concerning  the  litigation,  and  have  been  dis- 
tracted from  the  purpose  of  their  inquiry.  The 
Clause  was  written  to  prevent  the  need  to  be  con- 
fronted by  such  "questioning"  and  to  forbid  invoca- 
tion of  judicial  power  to  challenge  the  wisdom  of 
Congress'   use  of  its   investigative   authority.17 

And  see,  id.,  421  U.S.  at  511,  n.  17. 

Summary 

What  we  have  here  is  a  situation  where  Congress 
through  the  Subcommittee  had  been  engaged  in  execution 
of  an  indispensable  function.  The  Subcommittee  had  been 
directed  to  investigate  the  causes  of  unrest.  Surely  the 
Subcommittee  was  free  to  seek  the  data  essential  to  an 
informed  judgment  with  respect  to  possible  ameliorating 
legislation  if  deemed  necessary,  and  thereupon  to  submit 
appropriate  recommendations  for  correctives.  In  the 
performance  of  its  duty,  the  Subcommittee  had  a  right 
in  the  public  interest  to  ascertain  pertinent  facts  from 
a  citizenry  competent  and  duty-bound  to  testify  respect- 


the  civil  proceeding  of  one  sovereign  of  evidence  seized 
by  a  criminal  law  enforcement  agent  of  another  sovereign. 

United  States  v.  Janis,  U.S.  ,  ,  44  U.S.L.W. 

5303,  5311  (July  6,  1976).  Cf.  United  States  v.  Calandra, 
414  U.S.  338,  347  (1974)  and  United  States  v.  Peltier,  422 
U.S.  531,  538  (1975).  And  see  Scheuer  v.  Rhodes,  416  U.S. 
232,  247-248  (1974)  ;  Pierson  v.  Ray,  386  U.S.  547,  555  (1967). 
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ing  the  Nation's  social,  economic  or  political  system. 
Senator  McClellan  and  the  members  of  his  staff  were 
entitled  wilder  the  circumstances  here  presented  to  com- 
plete immunity  from  such  claims  as  have  been  ad- 
vanced by  the  McSurelys. 

It  has  long  been  recognized  as  was  pointed  out  in 
Tenney  v.  Brandhove,  341  U.S.  367,  377  (1951)  that 
"Legislators  are  immune  from  deterrents  to  the  unin- 
hibited discharge  of  their  legislative  duty,  not  for  their 
private  indulgence  but  for  the  public  good."  Even  more 
specifically,  the  Court,  id.,  378,  has  told  us: 

Investigations,  whether  by  standing  or  special 
committees,  are  an  established  part  of  representa- 
tive government.  Legislative  committees  have  been 
charged  with  losing  sight  of  their  duty  of  disin- 
terestedness. In  times  of  political  passion;  dishonest 
or  vindictive  motives  are  readily  attributed  to  leg- 
islative conduct  and  as  readily  believed.  Courts  are 
not  the  place  for  such  controversies.  Self-discipline 
and  the  voters  must  be  the  ultimate  reliance  for 
discouraging  or  correcting  such  abuses.  The  courts 
should  not  go  beyond  the  narrow  confines  of  de- 
termining that  a  committee's  inquiry  may  fairly  be 
deemed  within  its  province.11     (footnotes  omitted). 


11  While  Mr.  Justice  Douglas  had  broadly  agreed  with  the 
majority  opinion  in  Tenney  even  as  he  took  a  slightly  modi- 
fied view  of  what  had  been  said,  he  recognized,  341  U.S.  at 
382,  that  privileged  were  "the  actions  of  legislative  commit- 
tees that  are  authorized  to  conduct  hearings  or  make  investi- 
gations so  as  to  lay  the  foundation  for  legislative  action." 

Well  he  might  so  have  conceded  for  it  long  since  had  been 
established  that 

A  legislative  body  cannot  legislate  wisely  or  effectively  in 
the  absence  of  information  respecting  the  conditions 
which  the  legislation  is  intended  to  affect  or  change; 
and  where  the  legislative  body  does  not  itself  possess  the 
requisite  information — which  not  infrequently  is  true — 
recourse  must  be  had  to  others  who  do  possess  it.  Mc- 
Grain  v.  Daugherty,  273  U.S.  135,  175  (1927). 
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Having  in  mind  the  treatment,  generally,  in  Eastland 
v.  United  States  Servicemen's  Fund,  421  U.S.  491 
(1975),  and  other  cases,12  it  would  be  nothing  short  of 
supererogation  were  we  now  to  undertake  our  own  de- 
lineation of  the  scope  of  congressional  immunity,  whether 
under  the  Speech  or  Debate  Clause  13  or  by  specification 
of  the  extent  of  official  immunity  on  other  grounds. 
The  Court  itself  has  recognized  distinctions  depending 
upon  the  facts.  Barenblatt  v.  United  States,  360  U.S. 
109    (1959),    applied   a    "balancing"    test    where    First 


12  See,  e.g.,  Dombrowski  v.  Eastland,  387  U.S.  82  (1967), 
where  the  claim  against  Senator  Eastland  had  been  dismissed 
but  where  the  case  against  Counsel  Sourwine  was  remanded. 
Even  then,  after  hearing  and  argument,  the  Sourwine  case 
was  dismissed  by  the  District  Court  "with  prejudice"  on 
August  12,  1970;  cf.  Doe  v.  McMillan,  412  U.S.  306,  312-313 
(1973)  and  Barenblatt  v.  United  States,  360  U.S.  109  (1959). 

13  Note  the  succinct  observation  of  Mr.  Justice  Marshall, 
id.,  421  U.S.  at  514: 

If  the  Senators'  actions  were  within  the  "legitimate  leg- 
islative sphere,"  the  matter  ends  there  and  they  are 
answerable  no  further  to  the  court. 

And  so  as  to  their  counsel's  actions,  he  said,  citing  cases  and 
his  note  1. 

Quite  different  treatment  would  have  been  necessary  as  to 
the  Subcommittee's  staff  members  if  they,  on  their  own,  had 
so  conducted  themselves  as  did  the  Kentucky  officials  on  the 
night  of  August  11,  1967.  That  simply  is  not  this  case.  We 
cannot  even  suppose  that  the  Congress  or  one  of  its  Subcom- 
mittees could-or  would  attempt  to-authorize  an  unconstitu- 
tional search  and  seizure  but,  under  circumstances  such  as 
are  shown  on  this  record,  a  coordinate  branch  of  our  govern- 
ment in  the  duly  authorized  execution  of  its  duty  when  acting 
in  the  public  interest  is  not  to  be  deprived  of  relevant  and 
pertinent  evidence.  The  Subcommittee's  staff  should  here  be 
"answerable  no  further  to  the  court." 

12 
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Amendment  aspects  were  presented.  There  the  Court, 
id.,  Ill,  saw  itself  required  to  resolve  the  Constitu- 
tional claims  of  congressional  power  in  contrast  to  an 
individual's  right  to  resist  its  exercise.  It  was  concluded 
finally  that  the  individual  interest  was  to  be  subordin- 
ated to  that  of  the  government,  id.,  134.  Compare  Im- 
bler  v.  Pachtman,  424  U.S  409,  418  (1976),  where  the 
Court  read  the  Tenney  opinion  as  having  recognized  that 
in  some  situations  there  are  general  principles  of  tort 
immunities  which  will  control  and  which  must  be  harmon- 
ized as  to  claims  predicated  upon   §  1983. 

Imbler  has  demonstrated  for  us  the  treatment  as  to 
differing  officials,  whether  immunity  was  to  be  absolute, 
as  having  been  developed  at  common  law  or  as  having 
stemmed  from  the  provisions  of  federal  and  state  con- 
stitutions. Principles  of  public  policy  in  some  situations 
will  clearly  fortify  a  conclusion  of  absolute  immunity. 
Id.  424  U.S.  at  422  and  see,  id.  at  424.  Compare,  cited 
by  the  Court,  Yaselli  v.  Goff,  12  F.2d  396,  406  (CA  2, 
1926),  affirmed  275  U.S.  503  (1927)  ;  Gregoire  v.  Biddle, 
111  F.2d  579.  581  (CA  2,  1949),  cert,  denied,  339  U.S. 
949   (1950). 

Whatever  might  have  been  true  in  the  past,  no  longer 
"are  we  troubled  by  the  question  where  to  draw  the  line/' 
Irwin  v.  Gavit,  supra.  In  view  of  the  background  here- 
inbefore developed,  it  becomes  crystal  clear  that  the  pub- 
lic interest  must  prevail,  and  we  draw  the  line  accord- 
ingly. A  Subcommittee  of  the  United  States  Senate  was 
engaged  in  the  truthfinding  process  which  it  had  been 
commanded  to  execute.  So  it  is  that  the  Chairman  of 
that  Subcommittee  and  the  members  of  its  staff,  under 
the  circumstances14  here,  should  be  entitled  to  absolute 
immunity. 


14  The  claims  of  the  McSurelys  here  sound  hollow  indeed, 
especially  where  now,  some  nine  years  and  multiple  amend- 
ments later,  they  would  complain  of  the  "publicity"  which 

13 
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It  is  respectfully  submitted  15  that  this  case  should  be 
remanded  to  the  District  Court  with  directions  to  dis- 
miss the  complaint. 


they  had  so  long  sought,  whenever  or  wherever  the  opportun- 
ity arose.  For  example,  as  they  flouted  the  Subcommittee's 
subpoenas,  their  attorney  Kuntsler  demanded  that  the  Sub- 
committee's executive  session  be  opened.  Their  co-counsel 
Hirschkop  announced  that  there  were  100  people  outside  the 
hearing  room  pressing  for  admittance  only  to  find  their  ef- 
forts were  being  suppressed  by  police — or  so  he  said. 

Perceptive  Subcommittee  Senators,  members  of  a  coordinate 
branch  of  our  Government,  well  aware  of  the  respective  rights 
of  the  parties  (cf.  Ansara  v.  Eastland,  442  F.2d  751,  754 
(1971))  ruled  against  the  McSurelys.  The  Senate  unani- 
mously approved  the  Subcommittee  resolution,  supra,  note  2. 

Certainly  the  absolute  immunity  to  be  accorded  to  the 
Senators  is  available  to  protect  from  the  burden  of  defending 
themselves  the  "officers  or  employees  of  a  legislative  body". 
Dombrowski  v.  Eastland,  387  U.S.  82,  85  (1967). 

Without  further  detailed  classification  of  distinctions  be- 
tween absolute  immunity,  qualified  immunity,  arising  under 
circumstances  to  be  noted  in  cases  previously  cited,  or  whether 
the  source  of  the  claim  stemmed  from  alleged  tortious  conduct 
or  statutory  or  constitutional  bases,  these  federal  defendants 
should  be  protected. 

We  need  not  reach  whatever  other  aspects  of  the  McSurely 
claims  have  been  pressed.  The  ultimate  fact  remains,  the  Sub- 
committee and  the  Senate  itself,  had  ratified  the  actions  of  the 
Senators  and  of  the  members  of  the  staff  of  the  Subcom- 
mittee. 

Any  other  view  would  present  "a  serious  and  delicate  exer- 
cise of  the  judicial  power."  United  States  v.  Smith,  286  U.S. 
6,  48  (1932)  ;  cf.  Powell  v.  McCormack,  395  U.S.  486,  517 
(1969).  See  generally,  Consumers  U.,  Etc.  v.  Periodical  Corr. 
Ass'n.,  515  F.2d  1341,  1351  (C.A.  2  1975). 

15  What  has  herein  been  said  in  no  way  is  submitted  in 
derogation  of  Judge  Wilkey's  splendid  statement  of  the  facts. 
Rather,  one  may  hope  that  the  chronology  as  developed  and 
the  treatment  now  tendered  may  be  considered  as  an  alterna- 
tive predicate  for  our  disposition  of  this  case. 

14 
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Notice:  This  opinion  is  subject  to  formal  revision  before  publication 
in  the  Federal  Reporter  or  U.S.  App.  D.C.  Reports.  Users  are  requested 
to  notify  the  Clerk  of  any  formal  errors  in  order  that  corrections  may  be 
made  before  the  bound  volumes  go  to  press. 
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Joseph  A.  Calif  ano,  Jr.,  with  whom  Richard  M.  Cooper 
and  Benjamin  W.  Heineman,  Jr.,  were  on  the  brief  for 
appellant  in  No.  76-1304  and  appellee  Moss  in  No.  76- 
1174. 

Edwin  E.  Huddleson,  III,  Attorney,  Department  of 
Justice,  with  whom  Rex  E.  Lee,  Assistant  Attorney  Gen- 
eral, Earl  J.  Silbert,  United  States  Attorney,  Robert  J. 
Lewis,  General  Counsel,  Federal  Trade  Commission, 
Gerald  P.  Norton,  Deputy  General  Counsel,  Gerald  Har- 
wood,  Assistant  General  Counsel,  William  A.  E.  Doying, 
Attorney,  Federal  Trade  Commission  and  Leonard  Schait- 
man,  Attorney,  Department  of  Justice,  were  on  the  brief 
for  appellee,  Federal  Trade  Commission,  et  al.,  in  No. 
76-1174. 

Before:    Bazelon,     Chief    Judge,     MacKinnon     and 
Robb,  Circuit  Judges. 

Opinion  Per  Curiam. 

Dissenting  opinion  filed  by  Circuit  Judge  MacKinnon. 

Per  Curiam:  This  action  was  brought  by  Ashland 
Oil,  Inc.  to  enjoin  the  Federal  Trade  Commission  from 
transferring  information  obtained  from  Ashland  to  the 
House  Subcommittee  on  Oversight  and  Investigation  of 
the  Committee  on  Interstate  and  Foreign  Commerce.  The 
Subcommittee  Chairman,  Rep.  John  E.  Moss,  intervened. 
The  information  in  question  consists  of  Ashland's  re- 
serve estimates  for  all  its  natural  gas  leases  •  and  con- 
tracts on  federal  lands.  All  parties  concede  this  informa- 
tion is  a  "trade  secret"  of  great  competitive  value  to 
Ashland.  It  is  also  of  great  interest  to  the  Subcommittee 
for  whatever  light  it  may  cast  on  the  causes  of  the  cur- 
rent natural  gas  shortage.  See  generally  FTC  v.  Texaco, 
517  F.2d  137  (D.C.Cir.  1975),  vacated  and  rehearing 
en  banc  ordered  (Feb.  6,  1976). 
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Judge  Corcoran  denied  Ashland's  request  for  prelim- 
inary and  permanent  injunctive  relief  in  a  comprehensive 
opinion.  409  F.Supp.  297  (1976).  Ashland's  central  argu- 
ment is  that  experience  shows  that  if  the  information  is 
made  available  to  Congress,  it  will  inevitably  be  "made 
public."  This  in  turn  is  alleged  to  violate  the  prohibition 
in  15  U.S.C.  §  46(f)  against  the  FTC's  "mak[ing]  pub- 
lic" trade  secrets.1  Judge  Corcoran  rejected  this  argument 
on  the  grounds  that  "the  courts  must  presume  that  the 
committees  of  Congress  will  exercise  their  powers  re- 
sponsibly and  with  due  regard  for  the  rights  of  affected 
parties,"  409  F.Supp.  at  308.  Concluding  that  Ashland's 
showing  was  insufficient  to  overcome  this  presumption, 
the  court  held  that  no  likelihood  of  irreparable  injury 
warranting  an  injunction  had  been  established,  id.,  309. 

We  affirm,  essentially  for  the  reasons  stated  in  Judge 
Corcoran's  opinion. 

I 

No  substantial  showing  was  made  that  the  materials 
in  the  possession  of  the  FTC  will  necessarily  be  "made 
public"  if  turned  over  to  Congress.  Therefore,  we  need 
not  decide  what  application,  if  any,  15  U.S.C.  §  46(f) 
might  have  if  it  were  evident  that  Congress  intended  to 
"make  public"  trade  secrets.  At  a  minimum,  we  think  it 
is  clear  that  absent  such  a  showing,  15  U.S.C.   §  46(f) 


The  text  of  15  U.S.C.  §  46(f)    (1970)  is  as  follows: 

The  Commission  shall  also  have  power — .  .  . 

(f)  To  make  public  from  time  to  time  such  portions 
of  the  information  obtained  by  it  hereunder,  except  trade 
secrets  and  names  of  customers,  as  it  shall  deem  expedi- 
ent in  the  public  interest;  and  to  make  annual  and  special 
reports  to  the  Congress  and  to  submit  therewith  recom- 
mendations for  additional  legislation;  and  to  provide  for 
the  publication  of  its  reports  and  decisions  in  such  form 
and  manner  as  may  be  best  adapted  for  public  informa- 
tion and  use. 
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does  not  preclude  the  FTC  from  transmitting  trade 
secrets  to  Congress  pursuant  either  to  subpoena  or  formal 
request.2 

II 

Unlike  the  dissent,  we  find  it  unnecessary  to  decide 
whether  the  subpoena  issued  for  the  data  was  valid  un- 
der House  Rules.  The  FTC's  decision  to  turn  over  the 
materials  in  question  was  not  based  on — and  in  fact  pre- 
dated— issuance  of  the  subpoena.  On  October  29,  1975, 
Congressman  Moss,  in  his  capacity  as  Subcommittee 
Chairman,  wrote  to  the  FTC  requesting  all  data  gathered 
by  the  Commission  relating  to  extensions  of  oil  and  gas 
leases  on  federal  lands.  J.A.  36-37.  On  November  18, 
1975,  Chairman  Engman  of  the  FTC  responded  that 
"[t]he  Commission  has  determined  to  grant  your  re- 
quest" and  ".  .  .  will  deliver  the  information  requested 
on  November  28,  1975."  J.A.  38-39.  By  telephone  and 
confirming  letter  of  November  18,  the  FTC  notified  Ash- 
land that  the  agency  planned  to  release  the  requested 
information  to  the  Subcommittee.  J.A.  40.  Subsequently 
Ashland  filed  this  action,  and  on  November  24,  Judge 
Corcoran  issued  a  temporary  restraining  order  preclud- 
ing the  turnover.  J.A.  49-50.  Only  then,  on  December  2, 
1975,  did  the  Subcommittee  issue  its  subpoena.  J.A.  52- 
53. 

It  is  clear  that  but  for  the  temporary  restraining  or- 
der, the  FTC  would  have  submitted  Ashland's  data  to 
the  Subcommittee;  indeed,  on  November  28,  the  FTC  did 
deliver  to  the  Subcommittee  similar  data  from  other 
companies,  which  had  not  challenged  the  release  in  court. 
J.A.  60.  The  dissent  does  not,  and  cannot,  deny  that  the 


2  At  argument,  Ashland's  counsel  conceded  that  "the  only 
question  here  is  whether  this  [data]  would  be  kept  confiden- 
tial by  Mr.  Moss's  committee  [sic],"  May  10,  1976,  Tr.,  7, 
and  that  if  it  would,  the  subcommittee  was  "entitled"  to  the 
information.   Id. 
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FTC  action  challenged  in  this  case  was  bottomed  on  a 
Congressional  request  for  the  data,  not  the  subsequent 
subpoena.  Nor  does  the  dissent  suggest  that  15  U.S.C. 
§  46(f)  must  be  read  differently  as  a  matter  of  law 
where  a  request,  rather  than  a  subpoena,  is  involved. 
The  dissent's  entire  discussion  of  the  subpoena  rests 
solely  on  an  interpretation  of  statements  made  by  Gov- 
ernment counsel  during  oral  argument.3  As  the  dissent 


1  The  text  of  the  exchange  in  question  was  as  follows: 

GOVERNMENT  COUNSEL:  Chief  Judge  Bazelon, 
may  it  please  the  court,  the  central  issue  in  this  case  is 
whether  Section  46(f)  of  the  Federal  Trade  Commission 
Act  gives  the  Commission  any  legal  basis  or  any  discretion 
to  refuse  to  comply  with  a  valid  Congressional  subpoena 
for  trade  secret  information  in  the  Commission's  posses- 
sion. Our  position  is  two-fold :  we  submit  there  is  no  im- 
minent threat  of  irreparable  injury  warranting  an  injunc- 
tion and  that  on  the  merits  neither  Section  46(f)  nor  the 
Constitution  prohibits  the  Commission  from  complying 
with  a  valid  Congressional  subpoena  for  trade  secret  in- 
formation.   I  want  to  address  the  merits  .... 

JUDGE  ROBB:  Well,  would  it  make  any  difference 
whether  there  was  a  subpoena  or  not,  so  long  as  the  Sub- 
committee formallv  requested  this  material? 

GOVERNMENT  COUNSEL:  We  ask  the  court  to 
confine  its  decision  to  the  facts  of  this  case,  where  there  is 
a  valid  subpoena.  Now,  we  ask  the  court  to  leave  for 
another  day  any  possible  question  concerning  the  Commis- 
sion's legal  obligation  with  respect  to  Congressional  re- 
quests, as  opposed  to  subpoenas  for  information.  .  .  . 

JUDGE  ROBB:  I  know  you  ask  us  to  do  that,  but 
we've  got  a  right  to  think  about  it,  and  I'm  asking  you 
for  vour  opinion. 

GOVERNMENT  COUNSEL:  We  think  that  it's  un- 
necessary to  reach  the  issue. 

JUDGE  ROBB:  All  right.  All  right,  you  don't  want 
to  answer  the  question. 

GOVERNMENT  COUNSEL:  The  answer  to  your 
question  is  that  the  view  of  the  Federal  Trade  Commis- 
sion, that  they  have  expressed,  is  that  they  feel  obligated 


244 


6 

interprets  it,  this  exchange  indicates  that  "the  legal  posi- 
tion of  the  United  States  before  this  Court  is  that  any 
presently  intended  compliance  is  based  solely  on  the  sub- 
poena, and  on  no  other  request."    Dissent,  5. 

In  our  opinion,  this  is  a  strained  reading  of  what  was 
said  at  argument.  Contrary  to  the  dissent's  interpreta- 
tion, government  counsel  never  stated  that  the  FTC  had 
repudiated  its  prior  position  and  that  "any  presently  in- 
tended compliance  is  based  solely  on  the  subpoena."  Quite 
the  contrary,  the  brief  filed  by  the  Department  of  Justice 
on  behalf  of  the  FTC  clearly  states  that  "whether  or  not 
the  subcommittee  subpoena  is  technically  valid  (and  it 
is),  15  U.S.C.  46(f)  obligates  the  FTC  to  comply  with 
these  official  Congressional  requests  for  information." 
Brief  at  13.  Counsel  did  urge  that  the  court  need  not 
reach  this  back-up  argument,  since  in  his  view  the  sub- 
poena was  valid:  "We  ask  the  court  to  confine  its  deci- 
sion to  the  facts  of  this  case,  where  there  is  a  valid  sub- 
poena." Tr.  29.  But  that  is  a  long  way  from  conceding 
that  if  the  court  rejected  counsel's  opinion  that  the  sub- 
poena was  valid  (as  the  dissent  does),  it  must  ignore  the 
grounds  relied  upon  by  the  FTC  when  it  acted  originally, 
and  upon  which  it  still  felt  "obligated"  to  act. 


to  comply  with  Congressional  requests.  The  other  inde- 
pendent. .  .  . 

JUDGE  ROBB:  I  take  it  you  allow  me  to  have  my 
opinion  on  it. 

GOVERNMENT  COUNSEL:  Yes,  Your  Honor.  I 
hope  to  convince  you  that  the  subpoena  here  is  clearly 
valid  and  that  it's  unnecessary  to  reach  that  issue. 

JUDGE  ROBB:  For  your  information,  I  can't  see 
that  it  makes  any  difference.   Go  ahead. 

GOVERNMENT  COUNSEL:  Well,  in  the  view  of 
the  ...  . 

JUDGE  ROBB :     No  matter  what  the  FTC  thinks. 

GOVERNMENT  COUNSEL :  In  the  view  of  the  other 
independent  regulatory  agencies  and  the  Justice  Depart- 
ment, it  might  make  a  difference.  We  take  no  position  on 
the  matter ;  we  want  to  reserve  our  position  on  that  point. 

May  10,  1976  Tr.,  28-30  [Conformed  to  tape  recording]. 
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The  reason  counsel  asked  the  court  to  uphold  the  FTC 
based  on  the  subpoena  is  clear  from  the  colloquy.  Counsel 
forthrightly  acknowledged  that  there  may  be  some  latent 
disagreement  between  the  Department  of  Justice  and  the 
FTC  regarding  the  obligation  of  regulatory  agencies  to 
comply  with  mere  Congressional  requests  for  informa- 
tion.4 Thus,  the  dissent's  repeated  insistence  on  a  single, 
unitary  "legal  position  of  the  United  States"  is  belied 
by  counsel's  explicit  statement  that  the  FTC  and  the 
Department  of  Justice  may  hold  different  views  as  to  the 
correct  interpretation  of  15  U.S.C.  §  46(f).5  Far  from 
indicating  that  the  United  States  had  "abandoned"  the 
view  adopted  by  the  FTC,  counsel  articulated  the  FTC's 
position  and  then  stated  that  the  Department  of  Justice 
wished  to  "reserve"  its  own  position  on  the  matter.  Tr., 
30.  In  our  view,  counsel's  statements  at  oral  argument 
meant  no  more  and  no  less  than  what  they  said:  that 
the  Department  of  Justice  felt  it  was  "unnecessary  to 
reach",  Tr.,  29,  the  request  because  it  maintained  that 
the  subpoena  was  valid. 

Even  if  government  counsel  had  attempted  to  disavow 
the  basis  on  which  the  FTC  acted — and  it  is  clear  from 
the  foregoing  that  he  did  not — his  statements  could  not 
bind  the  court  to  ignore  the  rationale  on  which  the  FTC's 


4  Government  counsel  stated  that  "the  view  of  the  Federal 
Trade  Commission  that  they  have  expressed,  is  that  they  feel 
obligated  to  comply  with  Congressional  requests."  Tr.,  29. 
On  the  other  hand,  counsel  emphasized  that  the  Department 
of  Justice  "take[s]  no  position  on  the  matter;  we  want  to 
reserve  our  position  on  that  point. "   Tr.,  30. 

5  Of  course,  there  is  no  requirement  that  all  agencies  of  the 
government  adopt  the  same  position  with  regard  to  matters 
under  litigation.  See,  e.g.,  McLean  Trucking  Co.  v.  United 
States,  321  U.S.  67  (1944);  United  States  v.  ICC,  396  U.S. 
491  (1970);  Seatrain  Lines  v.  FMC,  460  F.2d  932  (D.C.Cir. 
1972),  aff'd,  411  U.S.  726  (1973);  United  States  v.  CAB,  511 
F.2d  1315  (D.C.Cir.  1975). 
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decision  was  actually  based.  No  principle  of  administra- 
tive law  is  more  firmly  established  than  that  a  court 
must  review  discretionary  actions  in  terms  of  the  ra- 
tionale on  which  the  agency  acted,  rather  than  "accept 
appellate  counsel's  post  hoc  rationalizations,"  Burlington 
Truck  Lines  V.  United  States,  371  U.S.  156,  169  (1962)  ; 
SEC  v.  Chenery  Corp.,  318  U.S.  80,  88  (1943).  Without 
citation  of  authority,  the  dissent  would  go  far  beyond 
merely  accepting  appellate  counsel's  post  hoc  rationaliza- 
tions and  would  hold  that  such  rationalizations  may  ac- 
tually preclude  the  court  from  considering  the  basis  on 
which  the  agency  in  fact  acted.6  There  is  no  support  for 


6  The  dissent  gives  only  one  reason  for  dispensing  with  the 
principles  of  Chenery: 

In  the  case  before  us,  .  .  .  there  is  no  issue  of  FTC  exper- 
tise. On  the  contrary,  the  expertise  involved  is  precisely 
the  expertise  of  the  Department  of  Justice:  the  orderly 
and  consistent  management  of  the  litigation  of  the  widely 
diverse  agencies  and  departments  of  the  United  States 
Government.   Dissent,  7. 

It  is  true  that  where  no  special  agency  expertise  is  involved 
a  court  may  affirm  on  a  ground  in  addition  to  those  relied  on 
by  the  agency.  See,  e.g.,  Local  833,  UAW  v.  NLRB,  300  F.2d 
699,  705  (D.C.Cir.),  cert,  denied,  370  U.S.  911  (1962).  But 
a  court's  view  that  the  agency  is  lacking  in  expertise  has 
never  been  thought  to  license  it  to  reverse  while  ignoring  the 
grounds  on  which  the  agency  relied. 

Moreover,  the  dissent  is  simply  in  error  when  it  asserts 
that  the  FTC's  expertise  does  not  bear  on  this  case.  The 
FTC's  position  that  it  is  obligated  to  honor  Congressional  re- 
quests for  information  is  based  on  its  interpretation  of  15 
U.S.C.  §  46(f),  part  of  the  Federal  Trade  Commission  Act. 
The  Supreme  Court  has  directly  held  that  administrative  in- 
terpretations of  such  a  statute,  to  which  the  courts  are  to 
accord  "great  weight,"  depend  on  the  expertise  of  the  agency, 
not  appellate  counsel.  Investment  Co.  Institute  v.  Camp,  401 
U.S.  617,  626-7  (1971): 

Congress  has  delegated  to  the  administrative  official  and 
not  to  appellate  counsel  the  responsibility  for  elaborating 
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this  novel  doctrine.  The  analogy  that  comes  closest  is  a 
confession  of  error  by  appellate  counsel,  but  even  there, 
it  is  settled  that  such  a  confession  of  error  is  not  bind- 
ing.7 

Here,  of  course,  the  Department  of  Justice  does  not 
purport  to  "confess"  that  FTC  committed  legal  error  in 
deciding  to  turn  over  the  materials  to  Congress ;  it  merely 
"reserves"  its  own  position  on  whether  the  FTC  was 
obligated  to  do  so. 

Ill 

Since  we  do  not  read  the  district  court's  opinion  as 
finding  Congressman  Moss  ever  broke  a  promise  of  con- 
fidentiality, we  have  no  occasion  to  address  the  grounds 
of  his  separate  appeal. 


and  enforcing  statutory  commands.  It  is  the  administra- 
tive official  and  not  appellate  counsel  who  possesses  the 
expertise  that  can  enlighten  and  rationalize  the  search 
for  the  meaning  and  intent  of  Congress.    Id.,  628. 

While  we  would  be  required  to  give  "great  weight"  to  the 
FTC's  interpretation  of  15  U.S.C.  §  46(f),  it  is  not  necessar- 
ily controlling.  However,  we  are  not  called  upon  in  this  case 
to  determine  whether  the  FTC's  construction  of  the  statute 
as  obligating  it  to  comply  with  all  Congressional  requests  for 
information  is  correct.  The  Department  of  Justice  is  not  au- 
thorized to  press  this  issue.  Cf.  S.  &  E.  Contractors,  Inc.  v. 
United  States,  406  U.S.  1  (1972).  (authority  to  "conduct  liti- 
gation" under  28  U.S.C.  §  516  does  not  grant  Department  of 
Justice  general  power  to  challenge  in  court  decisions  of  other 
government  agencies).  No  other  party  has  challenged  the 
FTC's  action  on  this  basis.  See  supra  note  2.  Therefore,  we 
express  no  opinion  on  the  FTC's  obligations  in  response  to 
Congressional  requests. 

7  Orloff  v.  Willoughby,  345  U.S.  83  (1953) ;  Gibson  v.  United 
States,  329  U.S.  388  (1947);  Young  v.  United  States,  315 
U.S.  257  (1942).  See  also  McLean  Trucking  Co.  v.  United 
States,  321  U.S.  67  (1944)  (ICC  affirmed  despite  confession 
of  error  by  the  United  States). 
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We  extend  the  stay  previously  entered  for  a  period  of 
15  days  from  the  date  hereof  to  enable  the  parties  to  seek 
a  further  stay  from  the  Supreme  Court  of  the  United 
States,  if  they  are  so  advised. 

So  ordered. 
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MacKinnon,  Circuit  Judge,  dissenting:  The  majority 
opinion  strips  the  Department  of  Justice  of  its  litigating 
authority,  effectively  repeals  28  U.S.C.  §  516,  and  wrests 
all  substance  from  the  role  of  oral  argument  in  federal 
appellate  court. 

The  majority  opinion  states  that  the  very  valuable 
trade  secrets  here  involved  may  be  surrendered  to  Con- 
gress "pursuant  either  to  subpoena  or  formal  request." 
Majority  opinion,  p.  4.  The  first  trouble  with  this  declara- 
tion is  that  the  subpoena  here  is  invalid  under  the  House 
Rules.  The  second  is  that  the  Government  at  oral  argu- 
ment based  its  position  solely  on  the  subpoena  and  re- 
peatedly refused  to  defend  any  claim  that  the  agency  had 
a  right  to  comply  with  the  "formal  request,"  so  that, 
with  respect  to  a  request  short  of  a  subpoena,  the  major- 
ity opinion  is  based  upon  a  position  that  is  not  before  it 
and  which  was  expressly  disclaimed. 

The  Government  stated  at  oral  argument  that  it  was 
defending  only  the  validity  of  the  subpoena.  That  was 
the  only  issue  the  Government  argued,  and  yet  the  ma- 
jority would  dispose  of  the  case  without  even  addressing 
the  point.  The  reason  for  this  is  that  the  majority  recog- 
nize that  the  subpoena  is  invalid,  for  the  reasons  here- 
after stated.  Given  the  invalidity,  the  case  must  be  dis- 
posed of  in  appellant  Ashland's  favor  because  the  Gov- 
ernment relies  on  no  other  basis  for  surrendering  the 
documents. 

The  majority  opinion  also  misstates  both  the  facts  of 
the  Government's  presentation  at  oral  argument  and 
the  law  with  respect  to  the  authority  of  the  Department 
of  Justice  over  the  conduct  of  agency  litigation. 

I.    The  Facts  and  the  Threshold  Issues 

By  letter  datea  October  6,  1975,  Congressman  John  E. 
Moss,  writing  in  his  capacity  as  a  Member  of  Congress, 
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requested  the  FTC  to  disclose  data  which  detailed  the 
location  of  Ashland's  natural  gas  reserves,  and  which 
Ashland  had  submitted  to  the  FTC.  The  request  was 
treated  as  a  request  for  information  under  the  Freedom 
of  Information  Act,  5  U.S.C.  §  551  et  seq.,  and  was  de- 
nied (J.A.  32-35).  Subsequently,  on  October  29,  1975, 
this  time  in  his  official  capacity  as  Chairman  of  the 
House  Subcommittee  on  Oversight  and  Investigations  of 
the  Committee  on  Interstate  and  Foreign  Commerce,  Mr. 
Moss  again  requested  the  data,  to  which  the  Commission 
responded  that  the  data  would  be  supplied  (J.A.  36-39). 
Ashland  filed  this  case  in  the  District  Court  on  Novem- 
ber 24,  1975,  seeking  an  injunction  against  Commission 
compliance  with  the  request.  On  December  2,  1975,  the 
full  House  Committee  on  Interstate  and  Foreign  Com- 
merce issued  a  subpoena  duces  tecum  to  the  Commission 
Chairman  for  the  data.  On  February  2,  1976  the  District 
Court  granted  the  Commission's  motion  to  dismiss,  con- 
sidering Ashland's  argument  that  Commission  disclosure 
is  barred  by  15  U.S.C.  §  46(f),  but  holding  that  there 
had  been  no  showing  of  irreparable  harm  (J.A.  428-49). 
Ashland  appeals  the  February  2  order.  Mr.  Moss,  as  in- 
tervening defendant,  moved  the  District  Court  to  amend 
the  February  2,  1976  ruling  to  delete  language  alleged 
to  imply  that  the  Subcommittee  or  Mr.  Moss  had  in  the 
past  breached  obligations  to  handle  information  confi- 
dentially. The  motion  was  denied  on  February  9,  1976 
(J.A.  532).  Mr.  Moss  appeals  that  order. 

15  U.S.C.  §  46(f)   provides  that  the  Commission  shall 
have  the  power: 

To  make  public  from  time  to  time  such  portions 
of  the  information  obtained  by  it  .  .  .  except  trade 
secrets  and  names  of  customers,  as  it  shall  deem 
expedient  in  the  public  interest;  and  to  make  annual 
and  special  reports  to  the  Congress  and  to  submit 
therewith  recommendations  for  additional  legisla- 
tion ;  and  to  provide  for  the  publication  of  its  reports 
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and  decisions  in  such  form  and  manner  as  may  be 
best  adapted  for  public  information  and  use.  (Em- 
phasis added). 

Although  Ashland  alleges  some  past  violations  of  con- 
fidentiality by  defendants  and  states  that  "there  has  been 
no  promise  or  commitment  that  Ashland's  trade  secret 
data  would  be  given  confidential  treatment,"  (J. A.  446), 
these  allegations  do  not  constitute  a  substantial  showing 
that  the  materials  in  the  possession  of  the  Commission  will 
necessarily  be  "made  public"  if  turned  over  to  Congress. 
Therefore,  it  is  not  necessary  to  decide  what  application, 
if  any,  15  U.S.C.  §  46(f)  might  have  if  it  were  evident 
that  Congress  intended  to  "make  public"  trade  secrets. 
At  a  minimum  it  is  clear  that  absent  such  a  showing  15 
U.S.C.  §  46(f)  does  not  preclude  the  FTC  from  transmit- 
ting trade  secrets  to  Congress,  pursuant  to  subpoena. 

Since  the  District  Court's  opinion  is  not  to  be  read  as 
finding  Congressman  Moss  ever  broke  a  promise  of  con- 
fidentiality, there  is  no  occasion  to  address  the  grounds 
of  his  separate  appeal. 

However,  this  leaves  two  issues  for  resolution :  whether 
the  subpoena  itself  was  validly  issued,  and  whether,  if 
the  subpoena  is  invalid,  the  House  subsequently  ratified 
the  subpoena. 

II.    The  Government's  Position 

At  the  very  outset  of  oral  argument,  Government  coun- 
sel firmly  stated  the  position  of  the  United  States: 

MR.  HUDDLESON1:  Chief  Judge  Bazelon,  may 
it  please  the  court,  the  central  issue  in  this  case  is 
whether  section  46(f)  of  the  Federal  Trade  Com- 
mission Act  gives  the  Commission  any  legal  basis  or 


1  Edwin  G.  Huddleson,  III,  Civil  Division,  Appellate  Sec- 
tion, Department  of  Justice. 
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any  discretion  to  refuse  to  comply  with  a  valid  Con- 
gressional subpoena  for  trade  secret  information  in 
the  Commission's  possession.  Our  position  is  two- 
fold: we  submit  there  is  no  imminent  threat  of  ir- 
reparable injury  warranting  an  injunction  and  that 
on  the  merits  neither  section  46(f)  nor  the  Consti- 
tution prohibits  the  Commission  from  complying 
with  a  valid  Congressional  subpoena  for  trade  secret 
information.    I  want  to  address  the  merits  .  .  . 

JUDGE  ROBB:  Well,  would  it  make  any  differ- 
ence whether  there  was  a  subpoena  or  not,  so  long 
as  the  Subcommittee  formally  requested  this  mate- 
rial? 

MR.  HUDDLESON:  We  ask  the  court  to  con- 
fine its  decision  to  the  facts  of  this  case,  where  there 
is  a  valid  subpoena.  Now,  we  ask  the  Court  to  leave 
for  another  day  any  possible  question  concerning  the 
Commission's  legal  obligation  with  respect  to  Conr 
gressional  requests,  as  opposed  to  subpoenas  for 
information  .  .  . 

JUDGE  ROBB:  I  know  you  ask  us  to  do  that, 
but  we've  got  a  right  to  think  about  it,  and  I'm 
asking  you  for  your  opinion. 

MR.  HUDDLESON:  We  think  that  it's  unneces- 
sary to  reach  the  issue. 

JUDGE  ROBB:  All  right.  All  right,  you  don't 
want  to  answer  the  question. 

MR.  HUDDLESON:  The  answer  to  your  ques- 
tion is  that  the  view  of  the  Federal  Trade  Commis- 
sion, that  they  have  expressed,  is  that  they  feel  obli- 
gated to  comply  with  Congressional  requests.  The 
other  independent  .  .  . 

JUDGE  ROBB :  I  take  it  you  allow  me  to  have 
my  opinion  on  it. 

MR.  HUDDLESON:  Yes,  Your  Honor.  I  hope 
to  convince  you  that  the  subpoena  here  is  clearly 
valid  and  that  it's  unnecessary  to  reach  that  issue. 
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JUDGE  ROBB:  For  your  information,  I  can't 
see  that  it  makes  any  difference.    Go  ahead. 

MR.  HUDDLESON:     Well,  in  the  view  of  the  . . . 

JUDGE  ROBB :     No  matter  what  the  FTC  thinks. 

MR.  HUDDLESON:  In  the  view  of  the  other 
independent  regulatory  agencies  and  the  Justice  De- 
partment, it  might  make  a  difference.  We  take  no 
position  on  the  matter;  we  ivant  to  reserve  our  posi- 
tion on  that  point. 

Taped  transcript  of  oral  argument,  May  10,  1976   (con- 
formed to  tape  recording)    (emphasis  added). 

The  only  possible  interpretation  of  the  foregoing  is  that 
the  legal  position  of  the  United  States  before  this  court 
is  that  any  presently  intended  compliance  is  based  solely 
on  the  subpoena,  and  on  no  other  request. 

In  light  of  the  actual  statements  at  oral  argument 
reproduced  above,  it  is  obvious  that  this  was  not  a  case  of 
incidental  mention  that  the  subpoena  was  valid.  The 
statements  did  not  occur  during  a  mere  "exchange"  in 
the  midst  of  oral  argument;  the  Government  in  the  first 
sentence  of  its  opening  statement  firmly  said  it  was 
proceeding  only  on  the  ground  of  "a  valid  Congressional 
subpoena"  That  was  its  predetermined  position  prior  to 
any  question  ivhatsoever  from  the  bench.  Thus,  subse- 
quent attempts  in  the  majority  opinion  to  gratuitously 
label  the  position  that  the  FTC  was  obligated  to  comply 
with  congressional  requests  as  a  "back-up  argument/' 
and  that  the  FTC  "still  felt  [it  was]  obligated"  to  act 
on  the  mere  request  misstates  the  factual  situation  before 
this  court  at  oral  argument.  The  legal  position  of  the 
FTC  in  the  litigation  was  controlled  by  the  Department 
of  Justice. 

The  position  of  the  United  States  in  this  litigation  has 
been  set  by  the  Department  of  Justice,  pursuant  to  its 
statutory  role  and  duty  under  28  U.S.C.  §  516: 


254 


6 


Except  as  otherwise  authorized  by  law,  the  con- 
duct of  litigation  in  which  the  United  States,  an 
agency,  or  officer  thereof  is  a  party,  or  is  interested, 
and  securing  evidence  therefor,  is  reserved  to  offi- 
cers of  the  Department  of  Justice,  under  the  direc- 
tion of  the  Attorney  General. 

Burlington  and  Chenery  Corp.,  cited  by  the  majority, 
supra,  are  not  apposite.  The  majority  relies  on  these  cases 
for  the  proposition  that  appellant  counsel  cannot  alter  the 
basis  of  an  agency's  action,  i.e.,  indulge  in  post  hoc 
rationalization.  Burlington  relates  exclusively  to  an  in- 
stance in  which  the  agency  involved  did  not  properly 
exercise  its  own  expertise,  or  did  not  properly  explain 
such  exercise,  and  in  which  appellant  counsel  tried  to 
operate  in  that  area  of  expertise  in  order  to  justify  the 
agency's  action.  In  Burlington  the  area  of  expertise  was 
the  Interstate  Commerce  Commission's  analysis  of  the 
proper  remedy  in  providing  trucking  service  in  the  face 
of  a  labor  dispute.  371  U.S.  at  156-69.  In  Chenery  Cor- 
poration, the  SEC  on  appeal  attempted  to  justify  its  ap- 
proval of  a  plan  of  corporate  reorganization  on  grounds 
which  it  had  disavowed  in  acting  on  the  plan. 

In  the  case  before  us,  the  FTC  never  turned  over  any 
information  on  the  mere  request,  and  there  is  no  issue  of 
FTC  expertise.  On  .the  contrary,  the  expertise  involved 
is  precisely  the  expertise  of  the  Department  of  Justice: 
the  orderly  and  consistent  management  of  the  litigation 
of  the  widely  diverse  agencies  and  departments  of  the 
United  States  Government.  The  issue  in  this  case  is  a 
strictly  legal  one:  the  standards  for  conveying  informa- 
tion between  separate  branches  of  government,  a  litiga- 
tion matter  squarely  within  the  province  of  the  Depart- 
ment of  Justice.  The  agency  is  bound  by  the  position 
taken  by  the  legal  representation  of  the  Government. 

The  majority  ponder  the  FTCs  position  and  refer  gin- 
gerly to  the  actual  position  stressed  by  Government  coun- 
sel  (majority  opinion,  p.  6),  implying  that  the  Depart- 
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ment  of  Justice  does  not  control  the  litigation  and  legal 
position  of  the  United  States  here,  and  implying  that 
the  Department  of  Justice  is  not  empowered  to  speak 
through  its  attorney,  in  court,  and  on  the  record.  28 
U.S.C.  §  516  governs;  the  Department  of  Justice  con- 
trols here,  and,  as  to  the  role  of  oral  argument,  I  am 
hard  put  to  imagine  what  more  the  majority  requires. 
Probably  the  Attorney  General  will  have  to  arrange  to 
appear  personally  in  all  cases. 

The  position  of  the  Government,  that  it  was  claiming  a 
right  only  to  comply  with  a  proper  subpoena,  is  nonethe- 
less valid  for  its  having  been  the  only  position  taken  at 
oral  argument.  The  Department  of  Justice  and  the  At- 
torney General  are  certainly  to  be  accorded  the  right  so 
to  delimit  their  argument,  in  the  course  of  preparing  the 
coordinated  position  of  the  United  States.  There  is  no 
prejudice  ivh-atsoever  to  appellants  in  the  delimitation, 
since  the  validity  of  the  subpoena  was  asserted  in  the 
Government's  brief.  (Government  Br.  at  13,  reproduced 
supra),  and  there  is  no  question  that  litigants  may,  in 
the  course  of  proceedings,  abandon  arguments  previously 
raised.  Abrams  v.  American  Security  &  Trust  Co.,  72 
App.D.C.  79,  80,  111  F.2d  520,  521  (1940).  The  actual 
merits  of  the  case  should  thus  be  addressed. 

III.    The  Subpoena 

The  subpoena  directed  the  Chairman  of  the  Federal 
Trade  Commission  the  next  day  to  deliver  to  the  Subcom- 
mittee, inter  alia,  all  records  in  its  possession  relating 
to  oil  and  gas  lease  extensions  on  federal  lands  which 
involve  Ashland  Oil  Co. 

The  Subcommittee  claims  it  complied  with  the  Rules 
of  the  House  in  issuing  such  subpoena  and  that  accord- 
ingly the  subpoena  is  valid.  In  particular  it  relies  on 
Rule  XI,  cl.  2.  (m),  which  provides: 

( 1 1    For  the  purpose  of  carrying  out  any  of  its 
functions  and   duties  under  this  rule   and   Rule   X 
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.  .  .  any  committee,  or  any  subcommittee  thereof, 
is  authorized  (subject  to  subparagraph  (2)  (A)  of 
this  paragraph)   .  .  . 

#         *         *         * 

(B)  to  require,  by  subpoena  or  otherwise,  the 
attendance  and  testimony  of  such  witnesses  and 
the  production  of  such  books,  records,  corre- 
spondence, memorandums,  papers,  and  docu- 
ments 

as  it  deems  necessary.  .  .  . 

(2)  (A)  A  subpena  may  be  issued  by  a  committee 
or  subcommittee  under  subparagraph  (1)  (B)  in  the 
conduct  of  any  investigation  or  activity  or  series  of 
investigations  or  activities,  only  when  authorized  by 
a  majority  of  the  members  of  the  committee,  .  .  . 

Rules  of  the  House  of  Representatives,   94th  Congress. 
(Emphasis  added). 

A  resolution  of  the  Committee  on  Interstate  and  For- 
eign Commerce,  which  the  Subcommittee  claims  author- 
ized it  to  issue  the  subpoena  in  question,  was  offered  on 
April  17,  1975  by  Mr.  Staggers,  Chairman  of  the  Com- 
mittee. The  resolution  provided: 

RESOLVED,  that  in  accordance  with  Rule  XI, 
Clause  2(m)  (1)  of  the  Rules  of  the  House  of  Rep- 
resentatives, the  Subcommittee  on  Oversight  and 
Investigations,  .  .  .  [is]  authorized  to  require,  by 
subpoena  or  otherwise,  the  attendance  and  testimony 
of  such  witnesses  and  the  production  of  such  books, 
records,  correspondence,  memorandums,  papers,  and 
documents  as  they  deem  necessary  in  the  conduct  of 
such  Subcommittees  of  any  investigation  or  activity 
or  series  of  investigations  or  activities  within  their 
jurisdiction  as  set  forth  in  Rule  X,  Clause  1(b)  of 
said  House  Rules  and  the  Rules  and  procedures  of 
the  Committee  on  Interstate  and  Foreign  Commerce. 
(Emphasis  added). 

(J.A.  407).  In  that  Congress,  at  that  time,  43  members 
constituted   the    Committee    on    Interstate    and    Foreign 
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Commerce.2  A  "majority  of  the  members  of  the  Com- 
mittee" would  thus  be  22  members.  Committee  records, 
however,  disclose  that  only  21  members  of  the  Committee 
voted  for  the  resolution.3  This  is  one  member  short  of 


2 121  Cong.  Rec.  H  224,  Jan.  20,  1975.— 29  Members  of 
Congress  elected  members  of  the  Committee ;  121  CONG.  Rec. 
H  322,  Jan.  28,  1975—14  (Republican)  Members  of  Congress 
elected  members  of  the  Committee;  Cong.  Directory,  94th 
Cong.  1st  Sess.,  p.  294  (1975)  indicates  42  members.  There- 
after Congressman  Jarman  was  taken  off  the  Committee. 
However,  he  was  replaced  by  Congressman  Maguire  on  March 
18,  1975.  121  Cong.  Rec.  H  1874.  The  1976  Congressional 
Directory  p.  295,  discloses  that  the  Committee  continued  to 
be  constituted  with  the  same  43  members  as  in  1975. 

3  The  resolution,  as  amended,  was  adopted  21-15,  as  shown 
by  the  following  roll  call  vote  ("P"  indicates  Proxy  vote)  : 

Thursday,  April  17,  1975  (continued) 
AYES  NAYS  ABSENT 


Mr.  Moss 
Mr.  Dingell 
Mr.  Rogers 
Mr.  Van  Deerlin 
Mr.  Rooney 
Mr.  Stuckey 
Mr.  Eckhardt 
Mr.  Preyer 
Mr.  Symington 
Mr.  Metcalfe 
Mr.  Scheuer 
Mr.  Ottinger 
Mr.  Krueger(P) 
Mr.  Wirth(P) 
Mr.  Sharp 
Mr.  Brodhead(P) 
Mr.  Florio 
Mr.  Moffett 
Mr.  Santini 
Mr.  Maguire  (P) 
Mr.  Staggers 
21 


Mr.  Murphy 
Mr.  Satterfield 
Mr.  Byron 
Mr.  Devine 
Mr.  Broyhill 
Mr.  Carter 
Mr.  Brown 
Mr.  Skubitz 
Mr.  Hastings 
Mr.  Collins 
Mr.  Frey(P) 
Mr.  McCollister 
Mr.  Heinz 
Mr.  Moorhead 
Mr.  Rinaldo 
15 


Mr.  Macdonald 
Mr.  Adams 
Mr.  Carney 
Mr.  Waxman 
Mr.  Hefner 
Mr.  Lent 
Mr.  Madigan 
7 


[Continued] 
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the  required  majority  of  the  members  of  the  Committee. 
Thus  the  subpoena  issued  by  the  Subcommittee  was  not 
properly  authorized  unless  the  rule  is  to  be  construed 
other  than  according  to  its  plain  meaning,  as  contended 
by  the  Subcommittee  chairman,  Congressman  Moss.^His 
brief  and  memorandum  assert  that  his  Subcommittee  iias 
duly  authorized,  in  conformance  with  the  above  quoted 
provision  of  Rule  XI,  cl.  2(m),  94th  Congress,  to  issue 
the  subpoena  because  the  authorizing  resolution  was^ 
"passed  by  a  majority  of  a  quorum  of  the  full  committee."  1 
Supplemental  Memorandum  of  Mr.  Moss,  filed  May  14, 
1976,  p.  2    (emphasis  added). 

In  the  House  of  Representatives  a  quorum  consists  of 
a  "majority  of  the  committee." 4  There  is  no  question 
there  that  a  "majority  of  the  committee"  means  of  the 
full  committee.  Thus  22  members  would  constitute  a 
quorum  and,  according  to  the  construction  the  Subcom- 
mittee here  advances,  12  members  of  the  43-member  com- 
mittee would  be  "a  majority  of  a  quorum"  and  fully  able 
to  authorize  a  Subcommittee  subpoena  if  only  22  mem- 
bers were  present.  The  Subcommittee  thus  contends  that 
a  "majority  of  the  committee"  means  22  members  in  one 
rule  and  that  "a  majority  of  the  members  of  the  Com- 
mittee" could  mean  12  members  in  the  other  rule.  The 
Supplemental  Memorandum  of  the  Subcommittee  also 
argues  at  p.  2: 

The  House  of  Representatives  has  consistently  inter- 
preted "a  majority  of  the  members  of  the  Commit- 
tee" (House  Rule  XfT§2(m)(2)  (94th  Congress)) 
to  mean  a  majority  of  a  quorum  present  and  voting. 
[See  attached  correspondence  between  Congressman 


3  [Continued] 
Mr.  Dingell  moved  to  reconsider  the  vote  taken  on  the  adop- 
tion of  the  resolution.  Mr.  Moss  moved  to  table  the  Dingell 
motion  to  reconsider.  CARRIED   (VV).    (J.A.  409). 

vi  Rules  of  the  House  of  Representatives,  94th  Cong.,  XI, 
cl.  2.(1)  (2)  (A)    (hereinafter  cited  as  House  Rules). 
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Moss  and  Speaker  of  the  House,  the  Honorable  Carl 
Albert;  App.  142  (affidavit  of  Michael  Lemov  117)]. 

In  support  of  the  above  position  the  Supplemental 
Memorandum  attaches  a  copy  of  a  letter  of  May  13,  1976 
from  the  Honorable  Carl  Albert,  M.C.,  Speaker  of  the 
United  States  House  of  Representatives,  to  the  Chairman 
of  the  Subcommittee,  the  Honorable  John  E.  Moss,  M.C. 
The  text  of  this  letter  in  its  entirety  reads  as  follows: 

Dear  Mr.  Chairman: 

I  have  received  your  letter  of  May  11,  1976,  re- 
garding the  interpretation  of  House  Rule  XI,  clause 
2(m),  which  authorizes  committees  of  the  House  of 
Representatives  to  issue  subpenas. 

There  is  no  indication  in  the  legislative  history  of 
the  rule,  which  was  adopted  in  the  93d  Congress  to 
become  effective  January  3,  1975,  of  any  intent  to 
require  a  different  procedure  for  voting  on  subpenas 
than  on  other  votes  taken  in  House  committees.  Un- 
der the  customary  and  correct  practice  of  the  House 
of  Representatives,  which  derives  its  rule-making 
authority  from  the  Constitution  (Article  I,  Section 
5,  which  provides  that  a  majority  of  the  House  shall 
constitute  a  quorum  for  doing  business),  committee 
action  is  valid  which  is  authorized  by  a  majority  of 
those  Members  voting,  a  quorum  being  present.  It 
would  create  an  anomolous  situation  to  require  a 
more  stringent  standard  for  authorizing  the  issu- 
ance of  a  subpena  than  for  finding  a  witness  in  con- 
tempt of  a  committee  for  refusing  to  honor  such  a 
subpena,  or  for  taking  a  final  committee  action  in 
ordering  a  measure  or  matter  reported  to  the  House. 

This  letter  correctly  states  that  in  the  House  of  Repre- 
sentatives a  majority  of  legal  votes  cast,  a  quorum  being 
present,  is  generally  sufficient  to  carry  a  proposition. 
This  can  be  proved  by  a  cursory  examination  of  the 
proceedings  in  the  House  over  any  long  or  short  period 
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of  time.  And  the  "Rules  of  the  House  are  the  rules  of 
its  committees  and  subcommittees  so  far  as  applicable 
.  .  ."  5  This  is  also  the  clear  rule  of  the  common  law.6 
Moreover : 

Where  a  majority  or  other  proportion  of  votes  is 
required  without  specifying  whether  the  vote  refers 
to  the  entire  membership  or  to  the  members  present, 
or  to  the  members  present  and  voting,  the  general 
rule  is  that  the  proportion  refers  to  the  number 
present  and  voting. 

Mason's  Legislative  Manual,  Sec.  510,  Para.  2  (1970), 
and  cases  cited  therein.  However: 

Where  a  .  .  .  controlling  provision  of  law  requires 
a  majority  vote  of  the  entire  membership  or  of  all 
members  present  or  any  other  number  or  proportion 
to  take  action;  that  vote  must  be  obtained,  and  a 
vote  less  than  that  number,  although  a  majority  of 
those  present  and  voting,  a  quorum  being  present, 
is  not  sufficient. 

Mason's  Legislative  Manual,  Sec.  511,  Para.  1  (1970) 
(emphasis  added).7 


5  House  Rules  XI,  cl.  l.(a)  (1). 

6  Mason's  Legislative  Manual,  Sec.  510,  Para.   1    (1970), 
and  cases  cited  therein. 

7  Citing: 

Pimental  v.  San  Francisco  (1863),  21  Cal.  351;  Mc- 
Cracken  v.  San  Francisco  (1860),  16  Cal.  591;  People  v. 
Wright  (1902),  30  Colo.  439,  71  Pac.  365;  State  v. 
Fagan  (1875),  42  Con.  32;  Anniston  v.  Davis  (1893), 
98  Ala.  629,  13  So.  331;  Evanston  v.  O'Leary  (1897),  70 
111.  App.  124;  McLean  v.  East  St.  Louis  (1906),  222  111. 
510,  78  N.E.  815;  Logansport  v.  Legg  (1863),  20  Ind. 
315;  Cascaden  v.  Waterloo  (1898),  106  Iowa  673,  77 
N.W.  333;  Hansen  v.  Anthon  (1919),  187  Iowa  51,  173 
N.W.  939 ;  Warnock  v.  Lafayette,  4  La.  Ann.  419 ;  Zieler 
v.  Central  Power  Co.   (1896),  84  Md.  304,  35  Atl.  932; 
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There  are  many  instances  in  which  controlling  provi- 
sions of  law  and  the  rules  require  something  more  than  a 
majority  vote  of  a  quorum.  Several  instances  appear  in 
the  Rules  of  the  House  of  Representatives.  Rule  XXVII, 
cl.  1,  for  suspension  of  rules  requires  "a  vote  of  two- 
thirds  of  the  Members  voting,  a  quorum  being  present 
.  .  .  ." ;  Rule  XXIV,  cl.  7,  provides  that  the  normal  busi- 
ness of  the  House  shall  not  be  altered  "unless  the  House 
by  a  third-thirds  vote  on  motion  to  dispense  therewith 
shall  otherwise  determine" ;  Rule  XXIV,  cl.  6,  for  a  sim- 
ilar purpose  requires  a  "two-thirds  vote  on  motion  to 
dispense  therewith  .  .  .  .;  and  Rule  XI,  cl.  4.  (b)  to 
call  up  for  consideration  a  report  of  the  Rules  Committee 
on  the  same  day  it  is  presented  to  the  House  requires 
"a  vote  of  not  less  than  two-thirds  of  the  Members 
voting  .  .  .  ." 

The  Constitution  in  several  instances  also  requires 
more  than  a  majority  vote  of  a  quorum.  For  the  Senate 
to  convict  on  impeachment  requires  "the  concurrence  of 
two  thirds  of  the  Members  present."  U.S.  Const,  art. 
I,  §  3.  To  expel  a  member  from  Congress  requires  "the 
concurrence  of  two  thirds.  .  .  ."  Id.,  §  5.  A  roll  call  in 
either  House  shall  be  entered  on  the  journal  "at  the 
Desire  of  one  fifth  of  those  present.  .  .  ."  Id.,  §  5.  Pass- 
ing a   "bill"   over  a   President's  veto   requires  for  both 


Stockdale  v.  Wayland  School  Dist.  (1881),  47  Mich.  226, 
10  N.W.  349;  Whitney  v.  Hudson  (1888),  69  Mich.  189, 
37  N.W.  184;  State  v.  Reichmann  (1911),  239  Mo.  81, 
142  S.W.  304;  Edgerly  v.  Emerson  (1851),  23  N.H.  555, 
55  Am.  Dec.  207;  Baker  v.  Police  Com.,  Port  Huron 
(1886),  62  Mich.  327,  28  N.W.  913;  State  v.  Wilkesville 
Tp.  (1870),  20  Ohio  St.  288;  Leavitt  v.  Oxford  etc.  Silver 
Mfg.  Co.  (1883),  3  Utah  265,  1  Pac.  356;  State  v.  Bevins 
(1898),  70  Vt.  574,  41  Atl.  655;  Grindley  v.  Barker 
(1798)  (Eng.),  1  B.  and  P.  229,  126  Reprint  875;  Blacket 
v.  Blizard  (1829),  9  B.  and  C.  851,  109  Reprint  317. 

Mason's  Legislative  Manual  350-51   (1970). 
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the  House  and  the  Senate  "two  thirds  of  that  House.  .  .  ." 
Id.,  §  7.  Similarly,  "Every  Order,  Resolution,  or  Vote 
to  which  the  Concurrence  of  the  Senate  and  House  of 
Representatives  may  be  necessary"  if  the  President  dis- 
approves of  same  shall  be  repassed  "by  two  thirds  of  the 
Senate  and  House  of  Representatives.  .  .  ."  Id.,  §  7.  The 
President  may  make  treaties  "provided  two-thirds  of  the 
Senators  present  concur.  .  .  ."  U.S.  Const,  art.  II,  §  2. 
Amendments  to  the  Constitution  may  be  proposed  "when- 
ever two-thirds  of  both  Houses  shall  deem  it  necessary. 
.  .  ."  Id.,  art.  V.  A  constitutional  convention  to  propose 
amendments  may  be  called  upon  "Application  of  the 
Legislatures  of  two-thirds  of  the  several  States  .  .  .  ."  Id., 
art.  V.  Constitutional  amendments  shall  be  valid  "when 
ratified  by  the  Legislatures  of  three-fourths  of  the  sev- 
eral States,  or  by  Conventions  in  three-fourths  thereof. 
.  .  ."  Id.,  art.  V.  The  Twelfth  Amendment  for  the  elec- 
tion of  President  requires  "a  majority  of  the  whole 
number  of  Electors  appointed  .  .  .  .",  and  in  electing 
a  President  in  the  House  of  Representatives  a  quorum 
consists  "of  a  member  or  members  from  two-thirds  of 
the  states  and  a  majority  of  all  of  the  states  shall  be 
necessary  for  a  choice."  The  same  amendment  provides 
that  the  Vice  President  shall  be  the  person  "having  the 
greatest  number  of  votes  ...  if  such  number  be  a  ma- 
jority of  the  whole  number  of  Electors  appointed  .  .  .  .", 
and,  if  no  person  has  a  majority,  the  Senate  chooses  the 
Vice  President  at  a  meeting  at  which  "a  quorum  for  the 
purpose  shall  consist  of  two-thirds  of  the  whole  number 
of  Senators,  any  majority  of  the  whole  number  shall  be 
necessary  to  a  choice.,,  The  Fourteenth  Amendment,  §  3, 
provides  that  the  disability  thereby  imposed  for  having 
"engaged  in  insurrection  or  rebellion  against  the"  United 
States  could  be  removed  by  Congress  "by  a  vote  of  two- 
thirds  of  each  House. . .  ." 

So  it  is  customary  and  usual  in  many  instances  for 
Congress  to  be  required  to  act  by  some  required  vote 
which  exceeds  a  majority  of  a  quorum. 
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We  must  thus  decide  whether  Congress  in  adopting 
Rule  XI,  cl.  2.  (m)  (2)  (a),  supra,  requiring  "a  majority 
of  the  members  of  the  committee"  intended  to  require  a 
majority  of  the  membership  of  the  committee  or  a  ma- 
jority of  a  quorum  of  the  committee.  As  indicated  above 
this  can  mean  a  maximum  difference  between  requiring 
22  members  or  12  members  to  authorize  subpoenas.  This 
is  a  difference  between  a  majority  and  a  minority  of  the 
committee. 

The  Speaker's  letter,  supra,  asserts  that 

There  is  no  indication  in  the  legislative  history  of 
the  rule  ...  of  any  intent  to  require  a  different 
procedure  for  voting  on  subpoenas  than  on  other 
votes  taken  in  House  committees. 

This  statement  is  in  error.  When  the  House  of  Rep- 
resentatives in  the  2d  Session  of  the  93d  Congress  adopt- 
ed H.  Res.  988  it  sought  to  reform  the  subpoena-issuing 
practices  of  its  committees.  The  resolution  changed  the 
prior  rule,  which  had  allowed  a  "majority  of  a  quorum," 
into  a  requirement  of  "a  majority  of  the  members"  to 
issue  subpoenas.  See,  e.g.,  Rules  of  the  House  of  Rep- 
resentatives, 93d  Cong.  XI,  cl.  2.  (b)  and  id.,  94th  Cong. 
XI,  cl.  2. (m)  (2)  (a),  supra.  The  resolution  making  this 
change  in  the  long-standing  rule  was  entitled  the  "Com- 
mittee Reform  Amendments  of  1974."  Requiring  "a  ma- 
jority of  the  members  of  the  committee,"  rather  than  a 
"majority  of  a  quorum,"  to  authorize  the  issuance  of 
subpoenas  was  a  part  of  that  reform.  Accompanying  the 
Resolution  to  the  floor  of  the  House  was  the  Report  of 
the  sponsoring  Select  Committee  on  Committees,  which, 
with  respect  to  the  "SUBPENA  POWER,"  stated: 

The  select  committee  proposes  certain  standardized 
procedures  and  safeguards  covering  subpenas  that 
would  apply  uniformly  to  all  committees.  The  Com- 
mittees on  Appropriations,  Government  Operations, 
and   Standards  of  Official   Conduct  would   continue 
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to  have  standing  subpena  authority,  while  others 
would  be  required  to  receive  House  authorization  for 
each  activity  or  series  of  activities.  However,  in  the 
case  of  all  committees,  a  majority  of  the  member- 
ship of  each  committee  would  be  necessary  to  au- 
thorize the  issuance  of  a  subpena  or  group  of  sub- 
penas.  Compliance  could  be  enforced  only  as  author- 
ized or  directed  by  the  House.8    (Emphasis  added). 

This  clearly  indicates  that  the  intent  of  the  authors  of  the 
Rule  was  to  require  the  votes  of  a  majority  of  the 
"membership" — and  since  the  membership  of  the  Com- 
mittee is  just  one  figure — 43 — the  Rule  would  clearly 
require  22  votes  to  issue  a  subpoena.  We  find  no  dis- 
tinction between  "a  majority  of  the  membership  of  each 
committee,"  as  used  in  the  Report,  and  "a  majority  of 
the  members  of  the  committee,"  as  used  in  the  Rule  which 
the  Report  discussed.  The  "membership"  of  the  com- 
mittee is  43  and  there  are  43  "members  of  the  com- 
mittee." 

The  interpretation  of  the  words  "of  the  members"  to 
refer  to  all  persons  named  to  the  body  is  the  unequivocal 
rule  of  common  law.  This  was  the  holding  in  the  Supreme 
Court  of  Judicature  of  Indiana  in  Logansport  v.  Legg, 
20  Ind.  315  (1863),  in  which  the  court,  regarding  a  city 
council's  vote  to  authorize  certain  city  improvements,  con- 
strued a  city  charter  providing  that  improvements  could 
be  ordered  by  the  "council,  with  the  concurrence  of  two- 
thirds  of  the  members  thereof  .   .   ."  The  court  wrote: 

The  order  appears  to  have  been  voted  for  and 
passed,  by  two-thirds  of  the  members  then  present, 
but  the  transcript  very  clearly  shows  that  the  city 
council  of  Logansport  is  composed  of  10  members, 
and  the  charter,  as  has  been  seen,  affirmatively  re- 
quires the  concurrence,  to  such  order,  of  two-thirds 


8  H.R.  Rep.  No.  93-916  Part  II,  93d  Congress,  2d  Sess.  6 
(1974). 
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of  the  members.  As  the  order  in  question  was  con- 
curred in  by  only  6  members,  and  that  number  not 
being  two-thirds  of  the  city  council,  it  must  be 
deemed  a  nullity. 

20  Ind.  at  317  (emphasis  added).  Similarly,  the  Su- 
preme Court  of  Alabama  held,  in  Anniston  v.  Davis,  98 
Ala.  629,  13  So.  331  (1893),  regarding  the  contested 
election  of  one  Davis  to  succeed  to  the  seat  of  a  resigned 
council  member : 

It  will  be  noticed  that  the  common  council  is  com- 
posed of  eight  members.  At  the  meeting  at  which 
Davis  was  elected  only  five  members  were  present. 
To  fill  the  vacancy  occasioned  by  the  resignation  of 
Riddle  by  the  terms  of  the  charter  "a  majority  vote 
of  the  remaining  members"  was  necessary.  The  min- 
utes of  the  council  as  corrected  show  that  only  three 
members,  one  less  than  a  majority  of  the  remaining 
members,  voted  for  Mr.  Davis.  If  this  be  true,  he 
was  never  legally  elected.  The  council  have  no  au- 
thority to  disregard  the  charter  provision.  No  sub- 
sequent approval  or  ratification  could  legalize  or 
make  valid  a  disregard  of  this  mandate  of  the  char- 
ter. The  rule  that  a  majority  of  a  quorum  controls 
has  no  application  under  such  a  provision. 

13  So.  at  332  (emphasis  added).  A  similar  interpreta- 
tion was  given  to  "a  majority  of  the  members  of  the 
board"  (emphasis  added)  in  Houser  v.  School  District  of 
South  Sioux  City,  189  Neb.  323,  202  N.W.2d  621,  623- 
24  (1972)  against  arguments  similar  to  those  advanced 
here  that  the  language  meant  a  majority  of  a  quorum. 
In  reaching  its  decision  on  a  Nebraska  statute  the  court 
stated : 

We  see  no  distinction  between  the  phrasing  "a  ma- 
jority of  all  members."  and  "a  majority  of  mem- 
bers." .  .  .  The  language  used  indicates  to  us  the 
intention  to  require  a  majority  of  all  members  of 
the  board,  and  not  a  majority  of  the  quorum. 

202  N.W.2d  at  624.    I  find  no  cases  to  the  contrary. 
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In  looking  at  the  House  Rule,  and  its  history,  it  is 
also  supportive  of  the  above  interpretation  to  note  that 
if  the  House  had  intended  the  normal  rules  in  the  House 
to  apply  there  would  not  have  been  any  necessity  to 
adopt  the  provision  that  it  did  adopt.  It  could  have  just 
said  nothing  about  the  vote  required  to  issue  "subpenas" 
and  the  general  majority  of  a  quorum  rule  would  have 
stated  the  required  vote.  Thus,  what  the  Subcommittee 
are  arguing  for  is  an  interpretation  that  would  make 
matters  as  though  the  reform  change  was  never  adopted. 
But,  as  the  Committee  Report  and  the  Rule  both  indi- 
cate, the  obvious  intent  was  to  reform  the  subpoena 
issuing  practices,  inter  alia,  by  requiring  a  majority  vote 
of  the  members  (membership). 

To  permit  a  minority  of  the  members  of  a  committee 
to  control  its  actions  in  matters  as  important  as  issuing 
subpoenas  is  contrary  to  democratic  principles  and  breeds 
congressional  absenteeism.  It  allows  a  small  number  of 
committee  members  to  exercise  vital  governmental  powers 
over  the  rights  of  citizens  that  a  majority  should  exer- 
cise. When  Congress  was  reforming  committee  practices 
by  providing  safeguards  against  abuses  in  the  issuance  of 
subpoenas  by  committees,  they  were  well  advised  to  re- 
quire a  vote  by  a  majority  of  the  members  of  a  com- 
mittee for  the  issuance  of  subpoenas.  Subpoenas  are 
very  powerful  weapons  and  capable  of  much  abuse.  The 
instant  subpoenas  are  a  good  example  of  the  tremendous 
power  that  may  be  exercised  by  Congress  through  these 
investigatory  instruments.  They  seek  to  compel  the  sur- 
render to  Congress  of  trade  secrets  worth  millions  of 
dollars,  the  value  of  which  can  be  utterly  destroyed  by 
mere  disclosure  to  the  public.  If  the  House  does  not 
wish  to  require  a  vote  of  a  majority  of  the  members 
of  a  committee  before  issuing  such  an  intrusive  docu- 
ment, the  House  can  easily  change  the  rule.  There  is 
nothing  to   the   argument  that   an   anomalous   situation 
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would  be  created  by  such  interpretation  of  the  rule  be- 
cause a  majority  of  a  quorum  of  the  full  House  (435 
members  at  maximum)  can  pass  a  contempt  resolution. 
That  is  the  rule  in  the  full  House,  and  Rule  XI  states 
the  rule  in  committee.  This  likewise  is  no  technical  point, 
because  given  the  dire  consequences  of  disclosure  of  the 
subject  data,  the  committee  might  be  unable  to  get  the 
additional  vote  to  authorize  the  subpoena  or  the  com- 
mittee might  impose  some  needed  safeguards  against  dis- 
closure of  the  data. 

Since  the  necessary  vote  was  not  obtained  for  the  is- 
suance of  the  subpoenas  in  question  it  follows  that  the 
subpoena  was  invalid.9 


9  It  was  the  Commission's  position  at  oral  argument  in  this 
court  that  the  case  should  be  decided  exclusively  on  the  basis 
of  the  subpoena.  This  can  only  be  interpreted  to  mean  that 
the  Commission's  presently  intended  compliance  is  based 
solely  on  the  subpoena,  and  not  on  the  letter  request.  There- 
fore, I  do  not  deal  with  the  letter  request  of  October  29,  1975. 

Since  a  properly  authorized  subpoena  is  required  for  the 
production  of  the  requested  trade  secrets,  it  should  also  be 
noted  that  the  Rule  provides : 

A  subpena  may  be  issued  by  a  committee  or  subcom- 
mittee under  subparagraph  (1)  (B)  in  the  conduct  of 
any  investigation  or  activity  or  series  of  investigations 
or  activities,  only  when  authorized  by  a  majority  of  the 
members  of  the  committee  .  .  . 

House  Rules  XI,  cl.  2.  (m)  (2)  (A).  Thus,  subpoenas  may  be 
issued  by  a  subcommittee  "only  when  authorized  by  a  major- 
ity of  the  members  of  the  committee  .  .  ."  in  "the  conduct  of 
any  investigation  or  activity  or  series  of  investigations  or 
activities  .  .  ."  It  seems  clear  that  such  language  requires  the 
committee  authorization  for  subcommittee  subpoenas  to  re- 
late to  some  specific  investigation  or  series  of  related  investi- 
gations and  does  not  authorize  conferring  upon  a  subcommit- 
tee blanket  authority  to  issue  subpoenas  in  any  investigations 
it  may  decide  to  conduct.  The  authorizing  resolution  should 
designate  the  particular  investigation. 
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It  is  further  contended  by  the  Subcommittee  that  the 
House  ratified  the  subpoena  when  it  voted  to  authorize 
Subcommittee  Chairman  Moss  to  appear  as  an  intervenor 
in  this  action,  in  which  the  validity  of  the  subpoena  is  in 
question.  I  cannot  agree.  The  argument  fails  to  com- 
prehend the  scope  of  the  subpoena  rule.  The  intent  of 
that  rule  is  to  provide  for  the  orderly  consideration  by 
the  committee  as  to  whether  subpoenas  should  issue  and 
to  assure  that  a  majority  of  the  members  of  the  com- 
mittee are  sufficiently  convinced  of  the  necessity  and 
importance  of  issuing  the  subpoena  to  attend  10  the  com- 
mittee meeting  and  vote  in  favor  of  that  action  before 
the  subpoena  issues.  Shelton  v.  United  States,  117  U.S. 
App.D.C.  155,  327  F.2d  601  (1963).  The  committees  of 
Congress  must  strictly  conform  to  their  rules  in  obtain- 
ing testimony  before  its  committees.  Yellin  v.  United 
States,  374  U.S.  109  (1963)  ;  Christoffel  v.  United  States, 

338  U.S.   84    (1949);   United  States  v.   Reinecke,  

U.S. App.D.C. ,  524  F.2d  435  (1975).  Further,  it  does 

not  appear  from  the  language  of  the  Resolution  that  there 
was  any  intent  to  ratify  the  subpoena,  even  if  that  could 
be  done.  Such  intent  must  be  evident,  and  it  must  also 
be  evident  that  the  ratifying  party  has  knowledge  of  the 
material  facts,  in  this  case,  the  material  fact  of  a  viola- 
tion of  the  House  Rules.  Western  Nat.  Bank  v.  Arm- 
strong, 152  U.S.  346,  352  (1894)  ;  Bloomfield  v.  Charter 
Oak  Nat  Bank,  121  U.S.  121,  135-36  (1887). 


10  The  validity  of  the  four  proxy  votes  which  were  recorded 
as  cast  for  the  Resolution  is  not  considered  in  this  opinion. 
Cf.  VIII  Cannon's  Precedents  of  the  House  of  Represen- 
tatives §  2219,  id.  VII,  §  1014. 
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21 
Conclusion 

Since  the  subpoena  is  invalid,  it  is  my  view  that  an 
injunction  should  issue  prohibiting  the  enforcement  there- 
of. However,  this  does  not  foreclose  the  Commission  from 
conveying  the  material  to  the  Subcommittee  pursuant  to 
a  subpoena  that  is  properly  authorized. 

For  the  foregoing  reasons  I  respectfully  dissent. 


United  States  District  Court  for  the  District  of 

Columbia 

Civil  Action  No.  76-341 

Fraxklix  Peroff,  plaixtiff 

V. 

Philip  Maxuel  axd  Elbert  T.  Phelps,  defexdaxts 

Memorandum 

This  is  an  action  for  money  damages  which  was  prop- 
erly removed  bv  one  of  the  defendants  from  Superior 
Court  pursuant  to  28  U.S.C.  §  1442(a)(1).1  The  plaintiff 
in  this  action  is  a  former  organized  crime  figure  who  has 
turned  government  informant  and  congressional  witness. 
Defendants  Manuel  and  Phelps  are,  respectively,  an  in- 
vestigator for  the  Senate  Permanent  Subcommittee  on 
Investigations  (hereinafter  "  Subcommittee' ')  and  a  pri- 
vate medical  doctor  with  an  office  at  Georgetown  Medical 
Center.  Plaintiff's  complaint  charges  defendants  with 
blackmail,  negligence,  willful  infliction  of  mental  and 
physical  distress  and  assault,  all  in  connection  with  the 
defendants'  alleged  breach  of  the  confidentiality  of  plain- 
tiff's alias. 

Defendant  Manuel  has  moved  to  dismiss  or,  alterna- 
tively, for  summary  judgment,  accompanying  his  motion 
with  several  affidavits.  Plaintiff,  in  his  opposition  to  the 
motion,  relies  upon  his  own  affidavit.  For  the  reasons  set 

1  The  statute  provides,  in  pertinent  part,  as  follows: 

"(a)  A  civil  action  or  criminal  prosecution  commenced  in  a 
State  court  against  anv  0f  the  following  persons  may  be  removed 
by  them  to  the  district  court  of  the  United  States  for  the  district 
and   division  embracing  the  place   wherein   it   is  pending: 

"(1)  Any  officer  of  the  United  States  or  any  agency  thereof,  or 
person  acting  under  him,  for  anv  act  under  color  of  such 
office.  .  .  /' 25  U.S.C.  §  1442(a)(1). 

Plaintiff  did  not  oppose  the  removal. 

(271) 
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forth  below,  the  Court  finds  that  defendant  Manuel's  mo- 
tion for  summary  judgment  should  be  granted  and  that 
the  action  remaining  as  to  defendant  Phelps  should  be 
remanded  to  the  Superior  Court  of  the  District  of 
Columbia. 

Factual  Background 

Plaintiff  is  a  former  organized  crime  figure  who  has 
operated  as  an  undercover  agent  for  several  government 
law  enforcement  agencies.  His  informant  activities  and 
subsequent  testimony  reportedly  have  contributed  to  the 
convictions  of  numerous  international  crime  figures  and 
the  exposing  of  large  international  criminal  conspiracies. 
In  October  of  1973,  plaintiff  apparently  contacted  the 
Subcommittee  with  the  purpose  of  volunteering  his  testi- 
mony in  exchange  for  government  protection  for  himself 
and  his  family.  That  protection  was  ultimately  arranged 
after  plaintiff  became  the  central  figure  in  the  Subcom- 
mittee's investigation  of  the  role  of  organized  crime  in  the 
proliferation  of  counterfeit  or  stolen  securities. 

During  late  1973  and  the  first  half  of  1974,  defendant 
Manuel  and  other  Subcommittee  investigators  were  in  al- 
most constant  contact  with  plaintiff.  They  engaged  in  the 
activities  of  interviewing  him,  corroborating  his  state- 
ments, and  generally  preparing  him  for  his  testimony  be- 
fore the  Subcommittee.  Of  particular  interest,  the  parties 
agree,  was  information  known  to  plaintiff  which  sug- 
gested that  officials  of  a  federal  agency  (the  Drug  En- 
forcement Administration)  might  have  allegedly  "  cov- 
ered up"  and  abruptly  aborted  an  investigation  of  the 
suspected  criminal  activity  of  Robert  Vesco,  a  reported 
close  friend  of  then-President  Nixon.  When  it  became 
clear,  in  December,  1973,  that  plaintiff  and  his  family 
might  be  exposed  to  great  danger  because  of  plaintiff's 
expected  testimony,  they  were  placed  under  the  protective 
custody  of  the  United  States  Marshal's  Service.  It  was  at 
that  time  that  plaintiff  began  using  an  alias  provided  him 
by  the  government.2 

2  Upon  plaintiff's  motion,  the  Court  has  ordered  physically 
stricken  from  defendant  Manuel's  motion  and  accompanvin<r  affi- 
davit all  mention  of  the  alias  name  provided  to  plaintiff  by  the 
Department  of  Justice.  Order  of  July  15,  1976. 
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On  or  about  March  30,  1974,  defendant  Manuel  some- 
how became  aware  that  plaintiff  was  in  need  of  emer- 
gency medical  care  and  made  an  arrangement  for  plain- 
tiff to  be  treated  by  defendant  Phelps.  The  facts  sur- 
rounding this  arrangement,  and  those  facts  surrounding 
the  subsequent  alleged  conduct  of  the  defendants  with  re- 
gard to  the  confidentiality  of  plaintiff's  assumed  name, 
are  in  dispute. 

Plaintiff's  version  of  the  events  in  controversy  is  as  fol- 
lows: He  says  that  as  the  date  of  his  scheduled  testimony 
before  the  Subcommittee  approached,  he  became  increas- 
ingly nervous,  but  that  after  he  communicated  this  ap- 
prehension to  defendant  Manuel  and  another  Subcom- 
mittee investigator,  he  scoffed  at  their  suggestion  that  he 
should  have  medical  attention  and  maintained  that  he 
needed  nothing  more  than  a  mild  tranquilizer.  Subse- 
quently, plaintiff  asserts,  he  received  a  telephone  call 
from  defendant  Phelps  who,  he  says,  addressed  him  by 
his  alias  and  said  that  defendant  Manuel  (with  whom  de- 
fendant Phelps  was  admittedly  acquainted)  had  re- 
quested that  he  offer  some  medical  attention  to  plaintiff. 
Plaintiff  contends  that  this  action  was  prompted  by  a 
telephone  call  made  by  defendant  Manuel  to  plaintiff's 
wife,  wherein  she  was  allegedly  advised  that  plaintiff  was 
in  need  of  medical  attention  and  was  prevailed  upon  to 
urge  plaintiff  to  seek  or  be  receptive  to  same.  Plaintiff 
says  that  he  was  examined  by  defendant  Phelps  and  ex- 
perienced relief  from  any  symptoms  after  taking  the 
tranquilizer  medication  prescribed  by  him.  (Although 
plaintiff  nowhere  mentions  such  facts,  it  is  undisputed 
that  he  received  extensive  care  from  defendant  Phelps, 
for  both  a  colitis  condition  and  a  subsequently  discovered 
nodule  on  his  lung.) 

Plaintiff  contends  that  he  was  later  informed  by  de- 
fendant Manuel  that  defendant  Phelps  needed  to  know 
plaintiff's  true  identity  (Franklin  Peroff)  in  order  that 
his  prior  medical  records  could  be  consulted.  Thereafter, 
plaintiff  asserts,  he  was  informed  by  defendant  Phelps 
that  defendant  Manuel  had  indeed  revealed  this  informa- 
tion to  him. 
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When  a  dispute  later  arose  over  the  bill  for  defendant 
Phelps'  medical  services,3  plaintiff  declined  to  pay  that 
bill  on  the  advice,  he  says,  of  the  attorney  handling  his 
then-pending  malpractice  suit  against  defendant  Phelps.4 
Plaintiff  asserts  that  he  subsequently  received  a  telephone 
call  from  an  individual  who  identified  himself  as  "Mr. 
Lord"  (apparently  one  Daniel  Lord,  General  Manager  of 
" Credit  Recovery  Bureau,  Inc.")  5  and  said  that  he 
worked  for  a  collection  agency  allegedly  retained  by  de- 
fendant Phelps  for  the  purpose  of  collecting  this  bill. 
Plaintiff  asserts  that  this  "Mr.  Lord"  stated  to  him  that 
lie  had  been  told  of  plaintiff's  true  identity  by  defendant 
Manuel  and  that  certain  named  members  of  international 
crime  syndicates  would  be  likewise  informed  unless  the 
bill  was  immediately  paid.6 

Plaintiff  states  that  subsequent  to  this  conversation 
there  were  "two  clear  attempts  to  kill"  him,  which  led 
him  to  relocate  himself  and  his  family  at  his  own  ex- 
pense (apparently  spurning  the  government's  informant 
relocation  program)  and  to  abandon  a  business  enterprise 
in  which  he  assertedly  had  invested  heavily.  (Plaintiff's 
Affidavit,  510). 

Defendant  Manuel's  version  of  the  facts  of  the  case 
disagrees  with  the  above  in  many  respects.  He  contends, 
for  example,  that  it  was  j)laintiff's  wife  who  first  con- 
tacted him,  in  late  March,  1974,  to  state  that  plaintiff 
was  seriously  ill  and  in  need  of  the  immediate  medical 
attention  of  a  gastroenterologist.  Moreover,  he  contends 
that  after  making  a  preliminary  arrangement  for  plain- 
tiff to  receive  treatment  at  a  Public  Health  hospital  in 

3  Defendant  Manuel  has  submitted  some  indirect  but  unrefuted 
documentation  indicating  that  as  of  the  end  of  1975,  plaintiff  owed 
in  excess  of  one  thousand  dollars  each  to  defendant  Phelps  and  to 
Georgetown  University  Hospital.  See  Plaintiff's  Exhibit  #17. 

4  There  is  no  indication  in  the  record  of  the  outcome  of  this 
suit,  nor  was  any  such  information  offered  at  oral  argument.  Coun- 
sel for  defendant  Manuel  did,  however,  offer  the  telling  observa- 
tion that  for  a  man  so  concerned  with  the  confidentiality  of  his 
alias  and  secrecy  of  his  whereabouts,  plaintiff  would  seem  to  be 
most  "litigious." 

5  See  Plaintiff's  Exhibit  #17. 

6  Although  nowhere  mentioned  by  the  parties,  it  is  presumed  by 
the  Court  that  plaintiff  did  not  accede  to  any  alleged  pressure  and 
has  not  paid  the  controverted  bill. 
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Baltimore,  he  was  informed  by  plaintiff's  wife  that  her 
husband  refused  such  accommodations  and  that  she  there- 
fore wanted  defendant  Manuel  to  assist  in  the  location  of 
a  private  physician  who  could  treat  plaintiff  on  an  emer- 
gency basis.  Defendant  Manuel  says  that  he  consequently 
arranged  for  plaintiff  to  be  treated  by  defendant  Phelps, 
with  whom  he  was  acquainted  through  a  mutual  athletic 
interest. 

Defendant  Manuel  insists  that  he  at  no  time  divulged 
plaintiffs  true  identity  to  defendant  Phelps,  nor  did  he 
attempt  at  any  time  to  solicit  plaintiff's  permission  to 
divulge  said  identity  in  connection  with  defendant  Phelps' 
reported  need  to  consult  prior  medical  records.  Rather,  he 
asserts  that  defendant  Phelps  had  advised  him  that  plain- 
tiff had  of  his  own  volition  during  the  course  of  his 
medical  treatment  divulged  his  true  identity  to  defendant 
Phelps,  as  well  as  relating  to  him  many  other  aspects  of 
his  past  and  present  activities. 

Defendant  Manuel  further  maintains  that  his  only 
two  connections  with  the  attempted  collection  of  defend- 
ant Phelps'  bill  arose  when  he  attempted  on  one  occasion 
to  persuade  plaintiff  to  pay  defendant  Phelps  "a  little 
something  every  month/' 7  and  upon  another  occasion 
when  Mr.  Lord  unsuccessfully  requested  his  aid  in  ap- 
proaching plaintiff.8  Finally,  defendant  Manuel  attests 
that  he  never  divulged  plaintiff's  true  identity  or  where- 
abouts to  Mr.  Lord,  nor  did  he  ever  engage  in  a  conspir- 
acy or  in  any  individual  acts  of  threat  or  blackmail 
against  plaintiff. 

7  Defendant  Manuel's  Affidavit.  r  43.  Defendant  flannel  attests 
that  he  had  a  telephone  conversation  with  plaintiff  in  1075  wherein 
he  asked  plaintiff  to  beirin  periodic  payments  on  the  disputed  bill; 
he  further  attests  that  plaintiff  agreed.  Id. 

It  is  not  without  significance  that  plaintiff  nowhere  asserts  that 
defendant  Manuel  exercised  any  threatening  or  otherwise  improper 
influence  during  this  admitted  conversation.  In  fact,  plaintiff's  affi- 
davit does  not  refer  to  this  conversation  at  all. 

8  Defendant  Manuel  attests  that  Mr.  Lord  called  the  Subcom- 
mittee office  reque-tin£  information  about  "Frank  Peroff"  and  that 
during  their  telephone  conversation  Mr.  Lord  requested  his  assist- 
ance in  the  collection  of  defendant  Phelps'  bill.  Defendant  Manuel 
further  attests  that  he  crave  Mr.  Lord  no  information  concerning; 
plaintiff  and  refused  to  advise  him  as  to  how  he  might  proceed  to 
collect  the  debt.  Defendant  Manuel's  Affidavit,  fl  46. 
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The  Merits 

Defendant  Manuel  has  raised  a  number  of  argument! 
in  support  of  his  alternative  motions,  including  such  is 
sues  as  contributory  negligence  and  general  governmental 
immunity.  These  issues  need  not  be  reached,  however, 
because  the  Court  finds  the  somewhat  narrower  doctrine 
of  congressional  immunity,  when  considered  in  conjunc- 
tion with  plaintiff's  evidentiary  burden  as  the  opponent 
of  the  summary  judgment  motion,  to  be  dispositive  of  the 
claim  against  defendant  Manuel. 

Defendant  Manuel  argues  that  the  claims  against  him 
are  completely  barred  by  the  constitutional  doctrine  of 
congressional  immunity  under  the  Speech  or  Debate 
Clause,  Art.  I,  §  6  of  the  Constitution,  and  places  heavy 
reliance  upon  the  case  of  McSurely  v.  McClellan,  521 
F.2d  1024  (D.C.  Cir.  1975).  There  the  Court  of  Appeals 
for  this  Circuit  emphasized  that  the  Speech  or  Debate 
Clause  must  be  liberally  construed  and  reaffirmed  the 
well-settled  principle  that  it  provides  an  "  absolute  bar 
to  interference"  with  the  acts  of  legislators  within  the 
"legitimate  legislative  sphere."  Id.  at  1035-36.  It  is  clear 
that  such  protection  extends  to  "civil  as  well  as  criminal 
actions."  Eastland  v.  United  States  Serviceman's  Fund, 
421  U.S.  491,  502-03  (1975)  ;  see  Gravel  v.  United  States, 
408  U.S.  606,  621-22  (1972).  Further,  there  can  be  no 
question  but  that  for  purposes  of  this  protection  congres- 
sional aides  and  the  Congressmen  for  whom  they  work 
are  " treated  as  one,"  see,  e.g.,  United  States  v.  Brewster, 
408  U.S.  606,  616  (1972),  and  that  the  preparation  of  a 
subcommittee  witness  by  a  congressional  investigator  un- 
doubtedly falls  within  the  protected  "legislative  sphere." 

9  See  McSurely,  supra,  at  1037.  See  also  Doe  v.  McMillan,  412 
U.S.  306,  312  (1973).  In  McSurely,  the  court  of  appeals  elaborated 
as  follows: 

"The  gathering  of  such  information  [materials  relating  to  an  in- 
vestigation], whether  in  preparation  for  a  subpoena,  an  investiga- 
tory hearing,  or  a  legislative  report  seems  an  integral  part  of  Con- 
gress' investigative  function  and  entitled  to  the  same  protection  as 
the  use  of  that  information  within  Congress.  The  Supreme  Court 
held  the  complaint  in  Doe  barred  by  the  Speech  or  Debate  Clause 
not  only  as  to  the  committee  members  and  staff  who  utilized  the 


277 

Hence,  the  Court  in  McSurely  found  that  certain  activi- 
ties of  the  congressional  investigator  before  it,  because 
they  were  " facially  legislative  in  character,"  were  en- 
titled to  absolute  protection  under  the  congressional  im- 
munity doctrine.  McSurely,  supra,  at  1038, 1047. 

It  is  thus  defendant  Manuel's  argument  that  his  only 
contacts  and  dealings  with  plaintiff  were  pursuant  to  his 

official  duties  as  a  congressional  investigator  and  that  he 
therefore  must  be  held  immune  from  all  consequences 
flowing  from  said  contacts  and  dealings.  The  factual  por- 
tion of  this  contention  is,  of  course,  crucial — especially 
considering  that  the  argument  is  raised  in  the  context  of 
a  motion  for  summary  judgment.  Yet  defendant  Manuel 
supports  his  position  with  the  bald  assertion  that 
"[t]here  can  be  no  doubt  as  to  the  facts  in  this  case." 
(Defendant  Mariners  Memorandum  at  5). 

Plaintiff  has  rightfully  responded  to  this  broad  claim 
by  accurately  pointing  out  that  there  are  numerous  im- 
portant facts  which  are  indeed  very  much  in  dispute. 
Although  not  contesting  the  breadth  or  general  applica- 
bility of  the  congressional  immunity  doctrine  in  this  case, 
plaintiff  argues  that  he  intends  to  prove  at  trial  that  de- 
fendant Manuel  engaged  in  acts  toward  plaintiff  (i.e., 
allegedly  disclosing  his  true  identity  to  Mr.  Lord  as  part 
of  a  conspiracy  to  threaten  plaintiff)  which  arguably 
were  far  outside  the  scope  of  his  immunity.10  Thus, 
plaintiff  rests  his  opposition  to  defendant  Manners  mo- 
tion on  the  proposition  that  the  motion  should  not  be 
granted  on  the  basis  of  an  immunity  doctrine  because  it 
is  not  clear  beyond  a  doubt  that  plaintiff  can  prove  no 
set  of  facts  which  would  entitle  him  to  relief  (i.e.  facts 
which  would  place  defendant  Manuel  outside  of  the  pro- 
tective scope  of  his  immunity). 


sensitive  materials  in  question  but  also  as  to  the  investigator  who 
procured  those  materials.  There  was  no  suggestion  that  any  dis- 
tinction could,  or  should,  be  made  for  the  purpose  of  immunity  be- 
tween his  investigation  and  their  utilization  of  its  product  for  the 
purposes  of  conducting  a  broad-based  legislative  inquiry."  521  F.2d 
at  1037  (footnote  omitted). 

10  Presumably,  such  acts  would  be  arguably  outside  of  the  broader 
governmental  immunity  which  was  also  invoked  by  defendant  Man- 
uel. As  indicated  supra,  however,  that  question  need  not  be  reached. 
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Although  plaintiff  is  correct  when  he  refers  to  the 
numerous  disputed  facts  in  this  case,  he  nevertheless  re- 
veals a  gross  misunderstanding  of  the  standards  to  be  ap- 
plied by  this  Court  when  considering  the  merits  of  a 
motion  for  summary  judgment.  The  Court  need  not  find 
" beyond  a  doubt''  that  plaintiff  can  prove  no  set  of 
facts  entitling  him  to  relief  before  defendant  Manuel's 
motion  can  succeed.  Rather,  the  proper  focus  of  this 
Court's  concern  when  considering  a  party's  motion  for 
summary  judgment  is,  of  course,  whether  his  opponent 
has  successfully  created  (usually  by  way  of  affidavit)  a 
genuine  issue  as  to  a  material  fact.  Rule  56(c)  of  the 
Federal  Rules  of  Civil  Procedure. 

In  the  instant  case,  the  pivotal  factual  question  is 
whether  all  of  defendant  Manuel's  alleged  conduct  took 
place  within  the  absolutely  protected  "legitimate  legisla- 
tive sphere."  Hence,  plaintiff  should  survive  defendant 
Manuel's  motion  for  summary  judgment  only  if  he  has 
established  a  genuine  factual  dispute  as  to  whether  de- 
fendant Manuel's  alleged  conduct  was  entirely  of  a  certain 
character  so  as  to  be  entitled  to  absolute  insulation  from 
civil  liability  as  a  matter  of  law. 

Plaintiff,  in  his  pleadings,  makes  allegations  which 
portray  defendant  Manuel  as  a  malicious  and  vital  par- 
ticipant in  an  alleged  effort  to  coerce  and  intimidate  Mm 
and  to  do  him  great  direct  and  indirect  harm.  The  Court 
is  of  the  opinion,  however,  that  most  of  defendant  Man- 
uel's alleged  actions  toward  plaintiff11  took  place  well 

11  Plaintiff's  complaint  and  supporting  affidavit  contain  a  total 
of  only  three  specific  allegations  of  defendant  Manuel's  wrongful 
conduct.  Firstly,  plaintiff  directly  challenges  defendant  Manuel's 
version  of  the  events  leading  up  to  and  including  the  arrangements 
for  plaintiff's  treatment  by  defendant  Phelps  (Plaintiff's  Affidavit, 
1fl[  3-4)  and  seemingly  charges  defendant  Manuel  with  negligence 
in  his  selection  of  that  particular  doctor  (Complaint,  ^f  4).  Secondly, 
plaintiff  contends  that  defendant  Manuel  requested  his  permission 
to  provide  defendant  Phelps  with  plaintiff's  true  identity  in  con- 
nection with  the  need  to  consult  plaintiff's  prior  medical  records 
and  did,  in  fact,  ultimately  provide  that  information  to  defendant 
Phelps.  Even  accepting  these  allegation  as  true,  however,  they  deal 
with  conduct  undertaken  pursuant  to  defendant  Manuel's  duties  as 
a  Subcommittee  investigator  and  certainly  well  within  his  general 
responsibilities  in  the  preparation  and  care  of  plaintiff  prior  to  his 
critical  upcoming  testimony.  Whatever  may  be  said  of  the  wisdom 
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within  the  protective  scope  of  his  congressional  immunity 
and  are  therefore  not  arguably  actionable,  no  matter  what 
motives  may  have  underlay  them.1"  McSurely,  supra,  at 
1036.  Hence,  the  only  remaining  material  facts  in  the 
case  are  those  aspects  of  defendant  Manuel's  alleged 
conduct  toward  plaintiff  which  are  arguably  beyond  the 
scope  of  defendant  Manuel's  immunity  as  a  congressional 
investigator.  Falling  into  this  material  fact  category  are 
plaintiff's  allegations  that  defendant  Manuel  provided 
plaintiff's  true  identity  to  Mr.  Lord13  and  further  "  of- 
fered Lord  his  full  support  in  collecting  the  Phelps  bill" 
in  furtherance  of  the  alleged  conspiracy  to  threaten  and 
otherwise  to  harm  plaintiff.  (Plaintiff's  Affidavit,  H8). 
The  determinative  question  facing  the  Court  thus  be- 
comes: Has  plaintiff  in  his  opposition  documentation 
properly  placed  at  issue  these  material  allegations?  The 
Court  finds  that  he  has  not. 

As  noted  above,  plaintiff  relies  exclusively  upon  his 
own  affidavit  in  his  opposition  to  defendant  Manuel's  mo- 

of  defendant  Manuel's  choice  of  defendant  Phelps  to  treat  plain- 
tiff and  his  alleged  subsequent  communication  to  defendant  Phelps 
in  connection  with  plaintiff's  immediate  medical  needs,  it  still  re- 
mains that  such  actions,  if  taken,  were  in  accordance  with  the 
Subcommittee's  particularly  pressing  need  for  plaintiff  to  be  in 
sound  health  at  that  precise  time  and  were  therefore  "facially  legis- 
lative in  character."  McSurely*  supra,  at  1038. 

Plaintiff's  third  set  of  specific  allegations,  that  defendant  Manuel 
conspired  to  threaten  and  otherwise  to  harm  him  and  that  he  pro- 
vided information  to  Mr.  Lord  in  furtherance  of  said  conspiracy 
(Complaint,  r7:  Plaintiff's  Affidavit.  ^8),  involves  conduct  which 
is  arguably  beyond  the  scope  of  defendant  Manuel's  immunity.  As 
demonstrated  infra,  however,  plaintiff  has  failed  to  meet  his  evi- 
dentiary burden  as  to  these  allegations. 

12  In  McSurely,  supra,  this  specific  point  was  addressed  as  follows  : 
"The  Speech  or  Debate  Clause,  then,  provides  protection  to  Mem- 
bers of  Congress  and  their  aides  who  are  engaged  in  the  process 
of  legislating.  It  is  a  functional  immunity,  extended  whether  or 
not  their  acts  are  in  fact  motivated  bv  the  desire  to  forward  Con- 
gress' business."  521  F.2d  at  1036. 

13  Defendant  Manuel  attests  that  not  only  did  he  refuse  to  assist 
Mr.  Lord  in  any  way  but  that  he  did  not  at  that  time  believe  that 
he  knew  of  plaintiff's  location  or  current  alias.  He  attests  that  he 
at  that  time  presumed  that  plaintiff  had  been  relocated  by  the 
government  and  was  now  using  a  new  alias,  not  realizing  that 
plaintiff  was  still  using  his  original  alias  at  the  same  address  in 
Virginia.  Defendant  Manuel's  Affidavit,  r  46. 
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tion.  Ixx  it,  he  expressly  disputes  a  number  of  his  oppo- 
nent's factual  contentions.  Most  of  these  facts,  as  de- 
scribed above,  pertain  to  aspects  of  defendant  Manuel's 
alleged  conduct  which  fall  within  the  "  legitimate  legisla- 
tive sphere."  14  The  remainder  of  those  facts  (specifically, 
wThat  defendant  Manuel  told  Mr.  Lord  and  whether  de- 
fendant Manuel  conspired  with  Lord  and  defendant 
Phelps  to  do  plaintiff  great  harm)  are  the  only  true  ma- 
terial facts  in  plaintiff's  case  against  defendant  Manuel. 
As  to  these  facts,  plaintiff's  affidavit  reads  as  follows : 

Some  time  later,  I  received  a  telephone  call  from 
an  individual  who  identified  himself  as  Mr.  Lord 
and  who  said  he  worked  for  a  collection  agency 
that  had  been  retained  by  Phelps.  This  individual 
then  said  that  he  had  spoken  to  Manuel;  he  said 
that  Manuel  told  him  that  I  was  Prank  Peroff, 
that  my  life  would  be  in  jeopardy  should  my  iden- 
tity and  whereabouts  be  revealed  to  certain  people. 
Lord  said  that  Manuel  had  offered  Lord  his  full 
support  in   collecting  the   Phelps  bill.  Lord  sai< 
that  he  was  acquainted  with  several  people  in  in- 
ternational   crime    syndicates,   some   of   whom   h< 
named,  and  he  threatened  to  call  them  and  tell 
them  where  I  was  unless  I  paid  the  Phelps  bill. 
(Plaintiff's  Affidavit,  H8). 

This  excerpt  marks  the  only  place  at  which  plaintiff 
has  attempted  properly  to  create  a  genuine  issue  as  to  a 
material  fact.15  Yet  this  portion  of  plaintiff's  affidavit 
does  not  "set  forth  such  facts  as  would  be  admissible  in 
evidence"  as  required  by  Rule  56(e)  of  the  Federal  Rules 
of  Civil  Procedure  because  it  is  clearly  hearsay  not  ad- 

14  See  note  11  supra  and  accompanying  text;  see  also  note  9  supra 
and  accompanying  text. 

15  In  Plaintiff's  "Statement  of  Material  Facts  in  Dispute,"  he  de- 
clares his  intention  to  prove  these  remaining  material  facts  at  trial. 
He  fails,  however,  to  properly  reference  these  alleged  facts  to  "the 
parts  of  the  record  relied  on  to  support  such  statement  fs],"  as  re- 
quired bv  Local  Rule  1-9 (h).  The  simple  fact  is  that  there  is  no 
documentation  submitted  by  plaintiff  properly  to  place  at  issue  a 
material  fact;  it  would  appear  that  only  the  testimony  (by  either 
affidavit  or  deposition)  of  the  mysterious  Mr.  Lord  could  effectu- 
ate that  end. 
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missible  under  any  exception.16  Thus,  plaintiff  has  utterly 
failed  to  meet  his  obligation  to  properly  "set  forth  spe- 
cific facts  showing  that  there  is  a  genuine  issue  for 
trial" 17  and  defendant  Manuel  is  therefore  entitled  to 
summary  judgment  as  a  matter  of  law. 

Finally,  the  Court  notes  that  the  judgment  granted  in 
favor  of  defendant  Manuel  herein  removes  from  the  case 
the  very  party  w7hose  presence  established  federal  juris- 
diction,18 thus  presenting  the  Court  with  the  anomalous 
situation  of  considering  a  suit  over  which  it  would  not 
have  otherwise  had  jurisdiction.  Although  it  would  ap- 
pear that  a  federal  court  may  retain  jurisdiction  over  a 
properly  removed  action  notwithstanding  a  subsequent 
change  in  parties,19  the  Court  is  of  the  opinion  that  plain- 
tiff's remaining  cause  of  action  as  against  defendant 
Phelps  should  be  remanded  back  to  the  Superior  Court. 
See  Herman  Andrae  Electrical  Co.  v.  Freiberg,  332  F. 
Supp.  858,  859  (E.D.  Wise.  1971)  ;  see  also  Martinez  v. 
Seaton,  285  F.2d  587,  589-90  (10th  Cir.),  cert,  denied  sub 
nom.  Martinez  v.  TJdall,  366  U.S.  946  (1961)  ;  Pennsyl- 
vania Turnpike  Comm'n  v.  McGinnes,  179  F.  Supp.  578, 
583  (E.D.  Pa.  1959). 

October  27,  1976. 


Judge. 


16  Plaintiff's  statement  that  Lord  told  him  what  defendant  Man- 
uel had  told  Lord  is  offered  for  the  truth  of  what  defendant  Man- 
uel told  Lord.  As  such,  it  is  inadmissible  hearsay.  See  Federal 
Rules  of  Evidence,  Rules  801-04. 

17F.R.C.P.  Rule  56(e). 

18  See  note  1  supra  and  accompanying  text. 

19 See,  e.g.,  1A  Moore's  Federal  Practice  r0.157[12],  at  155  (1974). 


United  States  District  Court  for  the  District  of 

Columbia 

Civil  Action  No.  76-341 

Franklin  Peroff,  plaintiff 

v. 

Philip  Manuel  and  Elbert  T.  Phelps,  defendants 

Order 

Upon  consideration  of  defendant  Manuel's  motion  to 
dismiss  or,  in  the  alternative,  for  summary  judgment, 
plaintiffs  opposition  thereto,  the  argument  of  counsel  in 
open  Court,  the  entire  record  herein,  and  for  the  reasons 
set  forth  in  the  Court's  Memorandum  issued  this  day,  it 
is  by  the  Court  this  27th  day  of  October,  1976, 

ORDERED  that  defendant  Manuel's  motion  for  sum- 
mary judgment  be,  and  hereby  is,  granted;  and  it  is 
further 

ORDERED  that  the  remaining  claim  as  against  de- 
fendant Phelps  be,  and  hereby  is,  remanded  to  the  Su- 
perior Court  of  the  District  of  Columbia  for  further 
proceedings. 


Judge. 


United  States  District  Court  for  the  District  of  Columbia 

Civil  Action  No.  76-341 

Franklin  Peroff,  plaintiff 

v. 

Philip  Manuel,  et  al.,  defendants 

Order 

This  matter  has  come  to  the  Court's  attention  upon 
defendant  Manuel's  motion  to  strike  the  affidavit  of  plain  - 

(283) 
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tiff  Franklin  Peroff  which  was  filed  herein  in  opposition 
to  defendant  Manuel's  motion  to  dismiss  or  in  the  alter- 
native for  summary  judgment.  Upon  consideration  of  said 
motion,  of  the  memorandum  of  points  and  authorities 
file  in  support  thereof,  and  of  the  opposition  filed  thereto, 
and  it  appearing  to  the  Court  that  it  can  adequately  con- 
sider or  discount  appropriate  portions  of  plaintiff's  affi- 
davit when  including  said  affidavit  in  its  consideration  of 
defendant  Manuel's  motion  for  summary  judgment,  it  is 
by  the  Court  this  2nd  day  of  October,  1976, 

ORDERED  that  defendant  Manuel's  motion  to  strike 
be,  and  hereby  is,  denied. 

Judge. 


In  the  United  States  District  Court  for  the  District  of 

Columbia 

Civil  Action  No.  76-782 

Larry  Pressler,  Member,  United  States  House  of  Rep- 
resentatives, PLAINTIFF 

V. 

William  E.  Simon,  Secretary  of  the  Treasury; 
Francis  R.  Valeo,  Secretary  of  the  United  States 
Senate;  Kenneth  R.  Harding,  Sergeant-at-Arms  of 
the  United  States  House  of  Representatives, 
defendants 

Before  TAMM,  Circuit  Judge;  GESELL,  District 
Judge;  and  FLANNERY,  District  Judge. 

Memorandum  Opinion  and  Order 

PER  CURIAM.  This  action  seeks  a  judgment  declar- 
ing that  those  sections  of  the  Postal  Revenue  and  Salary 
Act  of  1967,  2  U.S.C.  §§  351  et  seq.  ("Salary  Act")  and 
the  Executive  Salary  Cost-of-Living  Adjustment  Act  of 
1975,  2  U.S.C.  §31  ("Adjustment  Act"),  which  provide 
procedures  to  set  new  rates  of  compensation  for  members 
of  Congress  are  unconstitutional,  and  to  enjoin  increased 
disbursements  to  members  of  Congress  under  the  Acts. 
Plaintiff,  The  Honorable  Larry  Pressler,  is  a  member  of 
the  United  States  House  of  Representatives  from  the 
First  Congressional  District  of  South  Dakota,  first  elected 
in  November,  1974. 

The  issues  come  before  this  Court  on  cross-motions  for 
summary  judgment,  and  defendants'  motions  to  dismiss.1 
Argument  was  heard  by  this  three- judge  district  court 
pursuant  to  28  U.S.C.  §  2284. 

1The  Honorable  James  M.  Jeffords,  Member  At  Large  of  the 
United  States  House  of  Representatives  from  Vermont,  filed  a  brief 
amicus  in  support  of  plaintiff's  position. 
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The  Salary  Act  established  a  Commission  on  Execu- 
tive, Legislative  and  Judicial  Salaries  ("the  Commis- 
sion"). At  four-year  intervals  the  Commission  must  rec- 
ommend to  the  President  pay  rates  for  Senators,  Repre- 
sentatives, Federal  Judges  and  certain  officials  in  the 
Legislative,  Judicial  and  Executive  branches  of  Govern- 
ment. After  receiving  the  Commission  report,  the  Presi- 
dent is  required  to  submit  in  the  next  budget  message  his 
recommendations  as  to  the  exact  pay  rate  for  those  posi- 
tions covered  by  the  Salary  Act.  The  pay  rates  thus  rec- 
ommended by  the  President  for  the  different  positions, 
including  members  of  Congress,  become  effective  30 
days  after  the  budget  is  submitted  to  Congress  unless 
other  rates  have  been  enacted  by  law,  or  one  House  of 
Congress  specifically  disapproves  all  or  part  of  the 
recommendations. 

The  Adjustment  Act  provides  for  automatic  cost-of- 
living  adjustments  in  the  salaries  of  members  of  Con- 
gress and  other  Executive,  Judicial  and  Legislative  offi- 
cials. It  provides  in  §  204(A)  that  congressional  salaries 
determined  by  the  Salary  Act  procedures  will  be  auto- 
matically increased  by  an  amount  equal  to  the  present  in- 
crease being  made  by  the  President  in  the  rates  of  pay  of 
federal  employees  covered  by  the  General  Schedule  as 
provided  in  5  U.S.C.  §  5305. 

These  two  interrelated  statutes  represent  a  major 
break  with  tradition.  For  the  almost  180  years  since  the 
ratification  of  the  Constitution,  the  precise  compensation 
of  members  of  Congress  was  always  fixed  from  time  to 
time  by  specific  legislation  without  any  legislative  in- 
volvement by  the  President. 

The  first  recommendations  by  the  Commission  under 
the  Salary  Act  were  made  in  December,  1968.  The  Presi- 
dent's subsequent  recommendations  took  effect  in  Febru- 
ary, 1969,  without  any  action  by  the  Congress,  and  con- 
gressional salaries  were  increased  from  $30,000  to  $42,500 
per  annum.  Mr.  Pressler  was  not  yet  a  member  of  the 
House.  In  February,  1974,  after  Mr.  Pressler  took  office, 
the  President's  salary  recommendations  following  the 
second  Commission  report  were  submitted  to  Congress. 
The  Senate,  by  resolution,  rejected  all  pay  increases.  The 
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next  Commission  is  expected  to  report  to  the  President 
by  January,  1977. 

In  October,  1975,  Executive  Order  11883,  40  F.R. 
47091,  increased  General  Schedule  salaries  and  accord- 
ingly congressional  salaries  covered  by  the  Adjustment 
Act  were  automatically  increased  from  $42,500  to  $44,600 
per  annum.  In  September,  1976,  Congress  refused  an- 
other automatic  pay  increase  in  congressional  salaries  un- 
der the  Adjustment  Act  by  refusing  to  appropriate  nec- 
essary funds  in  the  Legislative  Appropriations  Act  for 
1977/ 

Congressman  Pressler  claims  that  the  Salary  Act  and 
the  Adjustment  Act,  whose  operation  has  just  been  re- 
viewed, violate  Article  I,  Section  1,  of  the  Constitution, 
and,  more  importantly,  Article  I,  Section  6,  of  the  Con- 
stitution, which  states  in  pertinent  part : 

The  Senators  and  Representatives  shall  receive  a 
Compensation  for  their  Services  to  be  ascertained 
by  Law,  .  .  . 

He  claims  that  the  payment  of  congressional  salaries  by 
defendants  pursuant  to  the  statutes  in  question  injure 
him  as  a  member  of  the  House  of  Representatives  by  de- 
priving him  of  his  constitutional  duty  to  vote  on  each 
ascertainment  of  congressional  salaries. 

I.    STANDING 

It  is  initially  argued  that  Congressman  Pressler  has 
no  case  or  controversy  with  the  defendants  and,  thereby, 
lacks  standing  to  assert  his  claims.  He  sues  as  a  citizen, 
a  taxpayer,  and  a  Congressman.  It  is  only  in  this  latter 
capacity  that  he  can  be  heard,  if  at  all.  Richardson  v. 
Kennedy,  313  P.  Supp.  1282  (W.D.  Pa.  1970),  aff'd,  401 
U.S.  901  (1971). 

A  Congressman  has  standing  to  sue  by  reason  of  his 
office  where  Executive  action  has  impaired  the  efficacy  of 
his  vote,  Kennedy  v.  Sampson,  511  F.2d  430,  436  (D.C. 
Cir.  1974);  cf.  Coleman  v.  Miller,  307  U.S.  433  (1939), 
or  certain  other  congressional  duties.  Mitchell  v.  Laird, 
488  F.2d  611  (D.C.  Cir.  1973).  The  resulting  injury  under 
such  circumstances  is  said  to  create  a  personal  stake  in 
the  outcome  sufficient  to  assure  that  a  suit  by  a  Congress- 
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man  affected  would  be  in  a  proper  adversary  context. 
Kennedy  v.  Sampson,  supra;  see  Baker  v.  Carr,  369  U.S. 
186  (1962).  Congressman  Pressler  alleges  not  that  the 
efficacy  of  his  legislative  vote  was  impaired  by  the  Execu- 
tive, but  rather  that  his  vote  was  impaired  by  the  failure 
of  other  members  of  Congress  to  assume  an  affirmative 
responsibility  specifically  placed  on  them  by  language  of 
the  Constitution.  While  it  is  clear  that  legislators  have 
no  special  right  to  invoke  court  consideration  of  the 
validity  of  a  statute  passed  over  an  objecting  vote, 
Korioth  v.  Briscoe,  523  F.2d  1271  (5th  Cir.  1975),  where, 
as  here,  a  member  of  Congress  alleges  he  is  prevented 
from  voting  to  perform  a  specific  legislative  duty  ex- 
pressly mandated  by  the  Constitution,  the  suit  may  be 
cognizable  by  the  courts  so  long  as  there  is  no  attempt 
being  made  to  interfere  with  the  internal  workings  of  the 
Congress  itself.2 

Mr.  Pressler's  suit  meets  this  requirement,  but  he  must 
also  show  that  he  has  been,  or  will  be,  injured  before 
standing  is  recognized.  Warth  v.  Seldin,  422  U.S.  490 
(1975).  Plaintiff's  theory  of  injury  is  somewhat  unclear, 
but  sufficient  facts  have  been  alleged  at  this  stage  to  sup- 
port his  claim  of  injury  in  fact.  Under  the  Salary  Act 
and  the  Adjustment  Act  the  status  quo  as  to  congres- 
sional salaries  may  be  altered  without  affirmative  action 
by  both  Houses  of  Congress.  While  salaries  may  be 
changed  in  the  traditional  fashion,  the  availability  of  the 
procedures  created  by  the  statutes  under  attack  make 
the  vote  of  any  single  affected  Congressman  somewhat 
less  efficacious. 

In  1969,  congressional  salaries  were  raised  by  the  new 
process  for  the  first  time.  But  Mr.  Pressler  was  not  yet 
a  member  of  Congress  and  cannot  claim  his  vote  was  im- 
paired. In  1975,  a  proposed  salary  increase  was  vetoed 
by  a  Senate  Resolution.  The  status  quo  was  unaltered 
and  we  can  see  no  injury  to  Mr.  Pressler,  though  he  was 
then  a  Congressman.  While  the  next  Commission  should 

2  If  there  were  such  an  interference  this  ease  might  present  a  po- 
litical question,  as  was  argued  by  defendants.  But  where  statutes 
enacted  by  Conqress  are  Questioned  under  a  specific  constitutional 
clause,  the  political  question  doctrine  should  not  be  applied  by 
the  courts  merely  because  a  decision  might  have  political  consequences. 
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report  to  the  President  shortly,  any  injury  from  this  ac- 
tion is  far  too  speculative  to  support  standing. 

However,  in  October,  1975,  congressional  salaries,  in- 
cluding Mr.  Pressler's,  were  raised  under  the  Adjust- 
ment Act.  This  change  was  effected  without  action  by  the 
House  and  Senate.  This  circumvention  of  the  traditional 
legislative  process  impaired  the  efficacy  of  Mr.  Pressler's 
vote.  He  has,  therefore,  standing  to  challenge  the  Adjust- 
ment Act.  But  that  Act  increases,  on  a  percentage  basis, 
the  compensation  as  determined  by  Salary  Act  pro- 
cedures. For  this  reason,  Congressman  Pressler  has 
standing  to  challenge  both  pieces  of  legislation.  Accord- 
ingly, standing  will  be  afforded  under  the  unique  circum- 
stances of  this  particular  case. 

II.  ASCERTAINMENT  CLAUSE 

Turning  to  the  merits,  the  Court  is  asked  to  interpret 
the  meaning  and  effect  of  the  ascertainment  clause  in 
Article  I,  Section  6,  of  the  Constitution.  This  is  a  matter 
of  first  impression. 

Plaintiff  contends  that  the  phrase  "to  be  ascertained  by 
Law"  constitutes  an  explicit  mandatory  requirement  that 
whenever  the  compensation  of  members  of  Congress  is 
redetermined  it  must  be  fixed  at  that  time  by  a  law  that 
specifically  states  the  amount  to  be  paid  and  that  the 
proposal,  like  any  law,  should  then  be  open  for  debate  and 
vote  by  the  members  of  each  House.  Plaintiff  urges,  in 
short,  that  Congress  is  required  itself  to  fix  its  pay  and 
that  that  responsibility  in  this  regard  cannot,  in  effect, 
be  delegated  or  by-passed  in  the  fashion  provided  by  the 
Salary  Act  and  the  Adjustment  Act  which  allows  periodic 
pay  increases  to  take  effect  without  affirmative  congres- 
sional action. 

For  the  reason  set  forth  below,  it  appears  to  the  Court 
that  plaintiff's  grievance  is  directed  to  what  is  essentially 
a  matter  of  form  rather  than  substance,  and  that  Con- 
gress has  established  its  compensation  "by  law"  within 
the  requirements  of  Article  I,  Section  6,  when  that  section 
is  read,  as  it  must  be,  against  accepted  principles  govern- 
ing interpretation  of  the  Constitution  as  a  whole. 

At  the  outset  it  should  be  noted  that  when  Congress 
passed  the  Acts  governing  its  compensation  it  acted  "by 
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law,"  as  plaintiff  himself  concedes.  The  suggestion  is, 
though,  that  the  ascertainment  is  by  others,  not  by  the 
Congress.  However,  not  only  does  the  Commission  which 
recommends  pay  levels  contain  members  representing 
each  House  of  Congress,  but  even  in  this  circumstance 
the  delegation  is  not  absolute.  When  the  President  sub- 
mits recommendations  either  House,  acting  alone,  can  by 
negative  vote  prevent  the  recommendations  from  taking 
effect.  And  Congress  has  not  stopped  here.  In  the  Salary 
Act  it  has  explicitly  reserved  the  right  to  enact  legislation 
fixing  congressional  compensation  regardless  of  what 
recommendation  it  receives  from  the  President.  As  al- 
ready noted,  it  also  retains  this  right  under  the  Adjust- 
ment Act  by  the  use  of  its  appropriation  powers.  Con- 
gress, by  law,  recently  rejected  an  Adjustment  Act  pay 
increase  by  asserting  its  continuing  authority  always  to 
fix  its  own  pay. 

Thus,  it  only  remains  to  consider  whether  or  not  the 
verb  "  ascertain' '  has  such  a  narrow  and  limiting  effect 
that,  as  a  matter  of  constitutional  law,  it  was  intended 
to  prevent  the  Congress  from  developing  rational  pro- 
cedures of  this  type  for  fixing  congressional  compensate 
by  means  other  than  enacting  a  specific  statute  fixing  eacl 
pay  change.  Unfortunately  no  light  is  thrown  on  this 
subject  by  The  Federalist  Papers  or  the  constitutional 
debates.  As  plaintiff's  own  research  shows,  there  was 
much  discussion  of  whether  the  states  or  the  Congress 
itself  should  establish  the  level  of  congressional  compen- 
sation. Various  formulas  were  suggested,  including  fixing 
the  amount  in  the  Constitution  itself,  having  it  fluctuate 
depending  on  the  average  market  value  of  a  bushel  of 
wheat,  or  determined  by  a  special  jury  panel.  None  of  this 
discussion,  however,  throws  any  significant  light  on  the 
meaning  of  the  word  " ascertain."  The  most  these  his- 
torical sources  reflect  is  that  the  Founding  Fathers  felt 
that  the  Congress  should  have  ultimate  responsibility  for 
determining  by  law  what  the  compensation  of  its  own 
members  should  be,  as  opposed  to  the  suggestion  that 
this  final  responsibility  be  delegated  to  others.  It  was  the 
eventually  accepted  view  that  if  Congress  acted  irrespon- 
sibly in  setting  salaries,  members  would  be  held  respon- 
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sible  by  the  voters.  Congress  has  retained  this  ultimate 
responsibility  and  indeed  has  asserted  it  on  more  than 
one  occasion. 

Congress  continues  to  be  responsible  to  the  public  for 
the  level  of  pay  its  members  receive.  There  is  no  con- 
cealment; indeed  publication  of  the  suggested  rate  of 
pay  occurs  in  advance  of  the  pay  level  taking  effect. 
Moreover,  with  the  growing  complexity  of  all  govern- 
mental functions  a  reasonable  effort  to  coordinate  con- 
gressional pay  with  pay  in  the  Executive  and  Judicial 
branches  was  certainly  not  intended  to  be  foreclosed  by 
the  ascertainment  phrase.  Congress  must  always  account 
to  the  people  for  what  it  pays  itself,  but  the  Founding 
Fathers  did  not  contemplate  the  inflexibility  and  rigidity 
which  plaintiff  seeks. 

Repeatedly  during  the  discussions  preceding  its  adop- 
tion, our  founders  sought  to  preserve  in  the  Constitution 
a  flexible  approach  to  government  that  would  facilitate 
accommodation  to  changing  conditions  and  experience. 
The  Constitution  is  not  to  be  parsed  in  the  narrow,  rigid, 
pedantic  manner  of  a  statute.  It  must  remain  flexible 
and  adaptable,  placing  reliance  upon  the  checks-and- 
balances  built  into  our  tripartite  format  and  the  sound 
attitude  of  voters  expected  at  the  polls.  The  "necessary 
and  proper"  clause  of  Section  8  of  the  same  Article  is 
but  one  expression  of  this  sound  approach.  McCulloch  v. 
Man/land,  4  Wheat.  316  (1819) . 

The  Salary  Act  and  the  Adjustment  Act  fix  congres- 
sional compensation  by  law  and  these  statutes  are  not 
prohibited  by  Article  I,  Section  6.  Neither  of  these  Acts 
insofar  as  they  govern  ascertainment  of  congressional 
compensation  contravene  the  Constitution.  Accordingly, 
plaintiff's  motion  for  summary  judgment  is  denied  and 
the  complaint  is  dismissed.  SO  ORDERED. 

Edward  Allex  Tamm, 
United  States  Circuit  Judge. 

Gerhard  A.  Gesell, 
United  States  District  Judge. 

Thomas  A.  Flaxxery, 
United  States  District  Judge. 
October  12,  1976. 


United  States  District  Court  for  the  District  of  Columbia 
Civil  Action  Xo.  76-493 

United  States  of  America 
ex  rel.  Alax  Roy  Hollander,  plaintiff 

v. 
William  Clay,  defendant 

Memorandum  Opinion  and  Order 

This  matter  is  before  the  court  on  defendant's  motion 
to  dismiss  under  Rule  12(b)  of  the  Federal  Bides  of 
Civil  Procedure.  On  March  26,  1976,  Alan  Roy  Hollan- 
der, a  private  citizen,  filed  this  action  to  recover  double 
damages  and  forfeitures  from  the  defendant,  Congress- 
man William  L.  Clay  of  the  First  Congressional  District 
of  Missouri  under  the  False  Claims  Act,  31  U.S.C.  §§  231- 
35.  Under  this  statute,  a  private  citizen  may  initiate  a 
suit  on  behalf  of  the  United  States  subject  to  an  election 
by  the  Department  of  Justice  to  assume  responsibility 
for  the  continuance  of  the  litigation.  31  U.S.C.  §  232.  The 
original  complaint  charged  defendant  with  submitting 
false  travel  vouchers  to  the  clerk  of  the  House  of  Repre- 
sentatives to  obtain  reimbursement  for  automobile  trips 
between  Washington,  D.C.  and  St.  Louis,  Missouri;  de- 
fendant allegedly  either  inflated  the  cost  of  the  trips  or 
did  not  take  the  trips  at  all. 

The  Department  of  Justice  elected  to  take  over  the  case 
from  Hollander  on  June  4,  1976,  and  it  filed  an  amended 
complaint  June  18,  1976.  The  amended  complaint  added 
two  new  theories  of  recovery  in  addition  to  the  False 
Claims  Act  count:  common-law  unjust  enrichment  and 
monies  paid  under  mistake  of  fact. 

According  to  the  complaint,  every  member  of  Congress 
is  entitled  to  reimbursement  for  travel  between  his  home 
Congressional   district  and  Washington,  D.C.  out  of  the 
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contingent  fund  of  the  House  of  Representatives.  This 
contingent  fund  consists  of  federal  monies  drawn  on  the 
United  States  Treasury  pursuant  to  the  appropriation 
act  for  the  legislative  branch.  Plaintiff  contends  that  de- 
fendant received  payment  for  approximately  90  travel 
claims  submitted  between  1970  and  1975  in  which  defend- 
ant misrepresented  the  occurrence  of  travel,  misrepre- 
sented the  mode  of  transportation,  and  inflated  the 
amount  of  money  due  him. 

Defendant  now  seeks  to  dismiss  the  action.  He  claims 
that  this  suit  is  barred  on  four  grounds:  (1)  the  Speech 
or  Debate  clause;  (2)  the  article  1,  section  5  provision  of 
the  Constitution  relating  to  punishment  and  expulsion  of 
members  of  Congress;  (3)  the  political  question  doctrine; 
and  (4)  the  provisions  of  the  statute  relating  to  pay- 
ments out  of  the  contingent  fund,  2  U.S.C.  §  95.  Each  of 
the  claims  will  be  examined  in  turn. 


Article  1,  section  6  of  the  Constitution  provides  that 
"for  any  Speech  or  Debate  in  either  House,  they  [Sena- 
tors and  Representatives]  shall  not  be  questioned  in  any 
other  Place.' '  Defendant  argues  that  reimbursement  of 
travel  expenses  represents  Congressional  acknowledge- 
ment of  a  task,  representation  of  and  communication 
with  a  constituency,  that  is  fundamental  to  a  legislator's 
job  and  thus  protected  by  the  Speech  or  Debate  clause. 
Indeed,  the  privilege  or  immunity  to  be  afforded  by  the 
Speech  or  Debate  clause  should  be  read  broadly  to  pro- 
vide some  practical  security  against  interference  or  in- 
timidation by  the  executive  and  accountability  before  a 
possiblv  hostile  judicial  branch.  Gravel  v.  United  States, 
408  U.S.  606,  617  (1972)  ;  United  States  v.  Johnson,  383 
U.S.  169,  181  (1966).  Generally,  the  conduct  of  a  member 
of  Congress  is  not  subject  to  judicial  review  or  made  the 
basis  of  a  civil  or  criminal  judgment  where  that  conduct 
is  within  the  sphere  of  legitimate  legislative  activity. 
Gravel  v.  United  States,  supra  at  624;  Tenny  v.  Brand- 
hove,  341  U.S.  367,  376  (1951). 

The  protection  of  the  Speech  or  Debate  clause,  how- 
ever, does  not  extend  beyond  those  activities  construed  as 
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legislative  acts;  not  everything  that  members  of  Congress 

do,  even  in  their  official  capacities,  can  be  classified  as 
protected  legislative  acts.  Doc  v.  McMillan,  412  U.S.  306, 
313  (1973);  Gravel  v.  United  States,  supra  at  624-25; 
United  States  v.  Brewster,  408  U.S.  501,  528  (1972).  The 
Supreme  Court  has  defined  a  legislative  act  as  one  con- 
stituting 

an  integral  part  of  the  deliberative  and  communi- 
cative processes  by  which  Members  participate  in 
committee  and  House  proceedings  with  respect  to 
the  consideration  and  passage  or  rejection  of  pro- 
posed legislation  or  with  respect  to  other  matters 
which  the  Constitution  places  within  the  jurisdic- 
tion of  either  House.  .  .  .  Courts  have  extended  the 
privilege  to  matters  beyond  pure  speech  or  debate 
in  either  house,  but  "only  when  necessary  to  pre- 
vent  indirect   impairment  of  such   deliberations.' ' 

Gravel  v.  United  States,  supra  at  625.  In  United  States 
v.  Brewster,  the  Court  listed  a  number  of  activities  per- 
formed by  legislators  not  protected  by  the  Speech  or  De- 
bate clause,  including  a 

wide  range  of  legitimate  "  errands''  performed  for 
constituents  .  .  .  preparing  so-called  "newsletters" 
to  constituents.  .  .  .  Although  these  are  entirely 
legitimate  activities,  they  are  political  in  nature 
rather  than  legislative.  .  .  . 

408  U.S.  at  512.  This  passage  makes  clear  that  contact 
with  constituents  is  not  the  type  of  activity  designed  to 
fall  under  the  Speech  or  Debate  clause's  protection. 

In  the  instant  case,  it  is  clear  that  the  constituent  com- 
munication aspect  of  the  travel  vouchers  does  not  con- 
stitute the  type  of  legislative  activity  defined  by  the  cases 
to  be  within  the  clause.  Moreover,  this  case  does  not  di- 
rectly involve  defendant's  communication  with  his  con- 
stituents, but  rather  merely  the  allegedly  false  filing  of 
travel  vouchers.  Defendant  alternatively  argues  that  the  act 
of  being  paid,  whether  as  salary  or  as  reimbursement  for 
travel  expenses,  represents  a  fundamental  part  of  the  job 
of  a  legislator  and  is  thus  protected.  The  court  finds  this 
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contention  similarly  unpersuasive  because  of  the  pay 
function's  dubious  connection  with  the  deliberative  and 
communicative  processes  that  make  up  protected  legisla- 
tive activities. 

II 

Article  I,  section  5,  clause  2  of  the  Constitution  pro- 
vides: "Each  House  may  determine  the  Rules  of  its  Pro- 
ceedings, punish  its  Members  for  disorderly  Behaviour, 
and,  with  the  Concurrence  of  two  thirds,  expel  a  Mem- 
ber.' '  Defendant  argues  that  this  power  to  punish  or 
expel  is  exclusive,  plenary,  and  non-reviewable,  citing 
Powell  v.  McCormack,  395  U.S.  486  (1969).  Powell  does 
not  support  defendant's  contention,  however;  in  fact,  the 
Court  expressly  reserved  the  issue  of  what  limits  may 
exist  to  Congress'  power  to  expel  or  otherwise  punish  a 
member  of  Congress.  Id.  at  507,  n.  27. 

Defendant  more  significantly  misconstrues  the  scope  of 
the  punishment  or  expulsion  clause.  The  present  suit 
seeks  neither  the  expulsion  nor  the  punishment  of  de- 
fendant; it  is  in  the  nature  of  a  civil,  remedial  action. 
The  Department  of  Justice,  in  seeking  return  of  funds 
alleged  to  have  been  procured  by  misrepresentations,  can- 
not be  said  to  be  invading  Congress'  prerogative  to  pun- 
ish or  expel.  Congress  retains  that  option  in  this  case 
unaffected  by  defendant's  potential  civil  liability.  That 
members  of  Congress  were  intended  to  be  within  the  scope 
of  the  False  Claims  Act  has  been  long  settled.  In  United 
States  v.  Bramblett,  the  Supreme  Court  considered  a 
charge  that  defendant  Congressman  had  falsely  and  fraud- 
ulently represented  to  the  House  Disbursing  Office  that 
a  certain  woman  was  entitled  to  compensation  as  his  of- 
ficial clerk : 

It  would  do  violence  to  the  purpose  of  Congress  to 
limit  the  section  to  falsifications  made  to  the  execu- 
tive departments.  Congress  could  not  have  intended 
to  leave  frauds  such  as  this  without  penalty.  The 
development,  scope  and  purpose  of  the  section 
shows  that  "department",  as  used  in  this  context, 
was  meant  to  describe  the  executive,  legislative  and 
judicial  branches  of  the  Government. 
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348  U.S.  503,  509  (1955).  This  clear  exposition  of  the 
scope  of  the  False  Claims  Act's  applicability  further 
bolsters  the  conclusion  that  article  1,  section  5  presents 
no  barrier  to  a  civil  suit  against  a  member  of  Congress. 

Ill 

Defendant  next  argues  that  the  present  suit  is  barred  by 
the  political  question  doctrine.  He  suggests  that  the  article 
1,  section  5  punishment  or  expulsion  clause  represents  a 
textually  demonstrable  commitment  to  Congress  of  the 
power  to  punish  its  members  for  any  alleged  wrongdoing. 
The  political  question  doctrine  involves  a  justiciability 
inquiry  hinging  on  conceptions  of  separation  of  powers 
between  the  legislative,  executive,  and  judicial  branches. 
As  formulated  by  the  Supreme  Court  in  Baker  v.  Carr, 
a  prominent  attribute  of  a  political  question  is  a  "textu- 
ally" demonstrable  constitutional  commitment  of  the  issue 
to  a  coordinate  political  department.  .  .  ."  369  U.S.  186, 
217  (1962).  Defendant  does  not  claim  under  any  of  the 
other  common  categories  of  political  question,  such  as 
lack  of  judicially  discoverable  standards,  necessity  for 
initial  policy  determination,  lack  of  respect  for  a  coordi- 
nate branch,  embarrassment  by  multifarious  pronounce- 
ments by  different  branches,  or  unusual  need  for  unques- 
tioning adherence  to  a  political  decision  already  made. 
See  id. 

This  court's  inquiry  thus  hinges  on  whether  there  is  a 
textually  demonstrable  commitment  of  a  Congressman's 
liability  under  the  False  Claims  Act  to  another  branch  of 
government.  Defendant  suggests  that  the  article  1,  section 
5  punishment  or  expulsion  clause  provides  such  a  com- 
mitment. As  noted  above,  however,  plaintiffs  case  is  civil 
in  nature  and  does  not  impinge  upon  the  House's  prerog- 
ative to  punish  its  members.  Defendant  can  point  to  no 
textually  demonstrable  commitment  to  the  House  of  ad- 
judicatory power  to  determine  defendant's  civil  liability. 
Cf.  Powell  v.  McCormaek,  supra  at  548  (narrow  interpre- 
tation of  Congress'  article  1,  section  5  power  to  determine 
qualifications  of  members  despite  political  question  doc- 
trine claim).  Moreover,  in  the  present  case,  no  impedi- 
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merits  exist  to  judicial  determination:  "the  duty  asserted 
can  be  judicially  identified  and  its  breach  judicially  deter- 
mined, and  .  .  .  protection  for  the  right  can  be  judicially 
molded.' '  Baker  v.  Cart,  supra  at  198. 

IV 

Defendant,  finally,  asserts  a  statutory  bar  to  the  pres- 
ent action  under  2  U.S.C.  §  95.  That  statute  provides: 

No  payment  shall  be  made  from  the  contingent 
fund  of  the  House  of  Representatives  unless  sanc- 
tioned by  the  Committee  on  Accounts  of  the  House 
of  Representatives.  Payments  from  the  contingent 
fund  made  upon  vouchers  approved  by  said  com- 
mittee shall  be  deemed,  held,  and  taken,  and  are 
hereby  declared  to  be  conclusive  upon  all  the  de- 
partments and  officers  of  the  Government,  (empha- 
sis supplied) 

Defendant  argues  that  the  term  "conclusive"  precludes 
any  action  by  the  Department  of  Justice  with  regard  to 
the  disbursements  in  question  since  they  came  from  the 
contingent  fund  of  the  House  of  Representatives.  Plain- 
tiff suggests  that  this  statute  precludes  only  such  govern- 
ment action  as  a  predisbursement  audit  by  the  Depart- 
ment of  the  Treasury.  In  order  more  fully  to  assess  the 
claims  made  by  each  side,  a  review  of  the  history  sur- 
rounding enactment  of  this  statute  is  appropriate. 

The  language  of  the  present  statute  derives  principally 
from  an  1888  appropriations  act  of  Congress.  That  act 
stated : 

Hereafter,  no  payment  shall  be  made  from  the  con- 
tingent fund  of  .  .  .  the  House  of  Representatives 
unless  sanctioned  by  the  Committee  on  Accounts  of 
the  House  of  Representatives.  And  hereafter  pay- 
ments made  upon  vouchers  approved  by  the  afore- 
said respective  committees  shall  be  deemed,  held,  and 
taken,  and  are  hereby  declared  to  be  conclusive 
upon  all  the  departments  and  officers  of  the 
Government.  ..." 

Act  of  Oct.  2,  1888,  ch.  1069,  25  Stat.  546.  The  genesis  of 
the  term  conclusive,  as  used  in  the  1888  statute,  requires 
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a  short  consideration  of  the  historical  relationship  be- 
tween Congress  and  the  Treasury.  Congress  in  1789  cre- 
ated an  executive  department  to  manage  and  disburse 
monies  and  to  assure  the  propriety  of  such  disbursements. 
Act  of  Sept.  2,  1789,  ch.  12,  §§2-3,  1  Stat.  65.  The 
Speaker  of  the  House  of  Representatives  initially  deter- 
mined the  per  diem  compensation  and  travel  allowances 
of  members  of  Congress,  but  he  had  to  certify  his  figures 
to  the  Department  of  the  Treasury  in  order  to  obtain 
actual  disbursement  of  funds.  Act  of  Sept.  22,  1789,  ch. 
17,  §  6,  1  Stat.  71,  supplanted  by  Act  of  Jan.  22,  1818,  ch. 
5,  §  3,  3  Stat.  404.  As  might  be  expected,  this  arrangement 
led  to  some  friction  between  a  Congress  determined  to  be 
independent  from  the  executive  and  a  Treasury  deter- 
mined to  audit  questionable  expenditures  before  author- 
izing payment. 

In  1849  the  Secretary  of  the  Treasury  questioned  cer- 
tain duly  certified  expenditures  to  pay  mileage  of  sena- 
tors attending  a  special  meeting.  When  the  Secretary 
declined  payment,  the  Attorney  General  issued  an  opin- 
ion interpreting  the  1818  statute  to  mean  that  a  properly 
certified  claim  was  "  conclusive"  on  the  Treasury  Depart- 
ment and  not  subject  to  audit.  5  Op.  Att'y  General  191, 
199-203  (1849).  Soon  thereafter  the  word  conclusive  ap- 
peared in  the  statutory  formulation  for  the  first  time.  The 
Act  of  Sept.  30,  1850,  concerning  members'  per  diem  and 
travel  allowances,  provided: 

And  it  is  hereby  declared  that,  according  to  the 
true  interpretation  of  the  [1818  Act]  .  .  .  all  certifi- 
cates which  have  been  or  may  be  granted  by  the 
presiding  officers  of  the  .  .  .  House  of  Representa- 
tives .  .  .  are,  and  ought  to  be,  deemed,  held,  and 
taken,  and  are  hereby  declared  to  be,  conclusive 
upon  all  departments  and  officers  of  the  govern- 
ment of  the  United  States. 

Ch.  90,  9  Stat.  523.  The  Authority  over  all  House  ex- 
penditures was  transferred  from  the  Speaker  to  the  Com- 
mittee on  Accounts  in  1864.  Act  of  Mar.  14,  1864,  ch.  30, 
13  Stat.  26.  Finally,  in  1888,  Congress  amended  the  pro- 
vision to  make  approval  by  the  Committee  on  Accounts 
conclusive  for  all  payments  from  the  contingent  fund. 
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Act  of  Oct.  2,  1888,  ch.  1069,  25  Stat.  546.  Attempts  by 
the  Treasury  to  question  or  audit  House  expenditures 
since  1850  have  proven  unsuccessful.  See  2  Dec.  Comp. 
Treas.  24,  25  (1890);  9  Op.  Att'y  Gen.  167,  169  (1858). 

This  review  of  the  history  behind  the  present  statute's 
use  of  the  term  conclusive  provides  impressive  evidence 
that  the  Treasury  must  honor  properly  presented  claims 
on  the  House's  contingent  fund.  It  does  not  answer,  how- 
ever, the  question  of  whether  the  statute  should  be  read 
to  bar  a  later  claim  by  the  Justice  Department  that  cer- 
tain payments  were  obtained  by  fraud  or  misrepresenta- 
tion. Defendant  suggests  that  the  answer  to  this  question 
lies  in  the  plain  words  of  the  statute  itself:  "conclusive 
upon  all  the  departments  and  officers  of  the  Government." 
Certainly  the  Justice  Department  qualifies  as  such  a  de- 
partment. Such  an  interpretation  of  the  statute  is  beguil- 
ing in  its  simplicity,  but  so  to  construe  it  would  require 
the  court  to  ignore  the  circumstances  leading  to  the  en- 
actment of  the  statutory  language.  Those  circumstances 
suggest  that  the  term  conclusion  meant  only  that  the 
Treasury  must  honor  the  request  of  a  coordinate  branch 
of  government  for  disbursement  of  funds.  In  the  present 
case,  the  Treasury  has  so  honored  the  contingent  fund 
claim  and  defendant  has  been  paid.  Yet  even  as  to  the 
Treasury,  the  statute  has  never  been  construed  to  pro- 
hibit that  department  from  withholding  payment  where 
"payment  out  of  the  contingent  fund  be  prohibited  by 
law."  9  Op.  Att'y  Gen.  167, 169  (1858). 

Several  other  considerations  lead  the  court  to  the  con- 
clusion that  the  statute  in  question  should  not  bar  the 
present  action.  Defendant  presents  no  evidence  to  show 
that  Congress,  in  choosing  the  statutory  language,  con- 
sidered the  issues  presented  by  the  instant  suit,  had  any 
legislative  purpose  pertaining  to  such  issues,  or  intended 
so  to  protect  members  of  Congress.  His  claim  is  based  on 
a  reading  of  the  naked  statute  alone.  By  contrast,  plain- 
tiff notes  that  Congress  specifically  has  delegated  to  the 
Justice  Department  authority  to  investigate,  initiate,  and 
conduct  cases  under  the  False  Claims  Act.  31  U.S.C.  §  233. 
As  previously  noted,  the  False  Claims  Act  envisions  mem- 
bers of  Congress  as  defendants.  United  States  v.  Bram- 
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blett,  348  U.S.  503,  509  (1955).  Defendant  presents  no 
compelling  reason  to  deviate  from  this  established  law  and 
practice.  Thus  the  court  concludes  that  the  provisions  of 

the  contingent  fund  statute,  2  U.S.C.  §  95,  presents  no 
bar  to  the  present  suit. 

Having  rejected  all  four  of  defendant's  grounds  to  dis- 
miss, the  court  must  deny  his  motion.  At  oral  hearing  on 
this  motion,  defendant's  attorney  requested  that,  in  the 
event  his  motion  to  dismiss  was  denied,  the  court  con- 
sider certification  of  the  issues  raised  to  the  Court  of 
Appeals  under  28  U.S.C.  §  1292(b).  That  question  is  now 
before  the  court.  The  Judicial  Code  provides  a  mecha- 
nism whereby  a  district  court  may  certify  a  proper  issue 
to  the  Court  of  Appeals  before  final  decision  in  the  case. 
Section  1292(b)  provides: 

When  a  district  judge,  in  making  in  a  civil  action 
an  order  not  otherwise  appealable  under  this  sec- 
tion, shall  be  of  the  opinion  that  such  order  in- 
volves a  controlling  question  of  law  as  to  which 
there  is  substantial  ground  for  difference  of  opin- 
ion and  that  an  immediate  appeal  from  the  order 
may  materially  advance  the  ultimate  termination 
of  the  litigation,  he  shall  so  state  in  writing  in  such 
order. 

The  section  sets  out  two  requirements:  this  court  must 
believe  both  that  the  issues  decided  by  this  order  involve 
a  close,  controlling  issue  of  law  and  that  an  appeal  at  this 
time  could  advance  the  final  outcome  of  this  litigation. 
Certification  under  section  1292(b)  is  far  from  the  normal 
course  of  procedure.  The  federal  scheme  in  general  evi- 
dences a  policy  against  piecemeal  appeals.  See  Switzer- 
land Cheese  Assoc.,  Inc.  v.  E.  Home's  Market,  Inc.,  385 
U.S.  23,  24-25  (1966)  ;  Baltimore  Contractors,  Inc.  v. 
Bodinger,  348  U.S.  176,  178  (1955);  28  U.S.C.  §§1291, 
1292(a). 

In  determining  whether  defendant  presents  a  con- 
trolling question  of  law,  the  court  is  mindful  of  the 
Ninth  Circuit's  interpretation  of  that  issue : 

The  legislative  history  of  subsection  (b)  of  section 
1292  .  .  .  indicates  that  it  was  to  be  used  only  in 
extraordinary  cases  where  decision  of  an  interloc- 
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utory  appeal  might  avoid  protracted  and  expensive 
litigation.  It  was  not  intended  merely  to  provide 
review  of  difficult  rulings  in  hard  cases. 

United  States  Rubber  Co.  v.  Wright,  359  F.2d  784,  785 
(9th  Cir.  1966).  The  fact  that  there  are  no  cases  inter- 
preting the  provisions  of  2  U.S.C.  §  95,  as  applicable  to 
this  case,  does  not  necessarily  create  substantial  grounds 
for  difference  of  opinion.  See  Barrett  v.  Burt,  250  F. 
Supp.  904,  907  (S.D.  Iowa  1966).  While  certainly  the 
ultimate  termination  of  this  litigation  would  be  advanced 
if  the  Court  of  Appeals  heard  and  sustained  defendant's 
defense  at  this  time,  the  court  is  not  of  the  opinion  that 
this  is  a  likely  course  of  events.  Therefore,  the  court  will 
not  invoke  its  discretionary  authority  to  certify  the  issues 
decided  in  this  order  to  the  Court  of  Appeals  under  sec- 
tion 1292(b). 

Accordingly,  it  is,  by  this  court,  this  30th  day  of  Sep- 
tember, 1976, 

ORDERED  that  defendant's  motion  to  dismiss  be,  and 
hereby  is,  denied ;  and  it  is  further 

ORDERED  that  defendant's  request  for  certification 
of  the  issues  raised  in  this  order  to  the  Court  of  Appeals 
under  28  U.S.C.  §  1292(b)  be,  and  the  same  hereby  is, 
denied ;  and  it  is  further 

ORDERED  that  plaintiff's  pending  Motion  For  an 
Order  Directing  Issuance  of  a  Subpoena  shall  be  argued 
before  this  court  on  October  12,  1976  at  2 :00  p.m. 

Thomas  A.  Flannery, 
United  States  District  Judge. 
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v. 
Wayne  Hays,  et  al.,  defendants 

Civil  Action  No.  76-1132 

United  States  ex  rel.  Anthony  D.  Cexnamo,  et  al., 

plaintiffs 

v. 
Elizabeth  L.  Ray,  et  al.,  defendants 

Civil  Action  No.  76-1140 
United  States  ex  rel.  Anthony  R.  Martin-Trigona, 

ET    AL.,    PLAINTIFFS 
V. 

Wayne  L.  Hays,  et  al.,  defendants 

Memorandum  Opinion 

Relators  in  these  actions  seek  to  recover  under  the 
False  Claims  Act,  31  U.S.C.  §§  231-32,  funds  alleged  to 
have  been  wrongfully  claimed  from  the  government  by 
Congressman  "Wayne  Hays  and  several  persons  associ- 
ated with  him.  The  alleged  misdeeds  upon  which  the  ac- 
tions are  based  were  first  made  public  in  the  May  23,  1976 
edition  of  the  Washington  Post.  The  front-page  news- 
paper article  detailed  the  relationship  between  defendant 
Hays  and  defendant  Elizabeth  Ray,  whom  Hays  had 
hired  as  a  secretary  at  a  salary  of  $14,000  per  year.  The 
newspaper  contended  that  Ray  did  no  secretarial  work 
and  was,  in  fact,  Hays'  mistress;  subsequent  articles  im- 
plicated defendants  Kenneth  Gray  and  Donald  Gosny  in 

(  303 ) 
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the  alleged  misuse  of  government  funds.  The  separate 
complaints  in  these  cases  were  filed  (1)  by  relator 
Thompson  on  June  16,  1976,  (2)  by  relators  Cennamo 
and  Douglas  on  June  18,  1976,  and  (3)  by  relator  Martin- 
Trigona  on  June  21,  1976.  On  August  19,*  1976,  the  United 
States  made  a  special  appearance  in  the  case  and  moved 
to  consolidate  the  three  cases  for  a  hearing  on  the  com- 
mon question  of  the  jurisdiction  of  the  court  over  the  ac- 
tions. At  the  same  time,  the  United  States  moved  to  dis- 
miss the  cases  on  the  ground  that  the  court  was  deprived 
of  subject  matter  jurisdiction  by  the  terms  of  the  False 
Claims  Act.1 

The  False  Claims  Act  creates  civil  liability  in  persons 
making  claims  against  the  government  knowing  such 
claims  to  be  " false,  fictitious,  or  fraudulent."  31  U.S.C. 
§  231.  The  controversy  in  this  action  arises  from  the  so- 
called  qui  tarn  provision  of  the  Act,  which  allows  suits 
against  such  persons  to  be  "  brought  and  carried  on  by 
any  person,  as  well  for  himself  as  for  the  United 
States  ...  in  the  name  of  the  United  States."  Id.  §  232 
(B).  Whenever  such  suit  is  initiated  by  a  private  citizen, 
the  plaintiff  must  serve  the  Attorney  General  of  the 
United  States  with  a  copy  of  the  complaint  and  "a  dis- 
closure in  writing  of  substantially  all  evidence  and  infor- 
mation in  his  possession  material  to  the  effective  prosecu- 
tion of  such  suit."  Id.  §  232(C).  Subsequent  to  receiving 
this  information,  the  United  States  has  sixty  days  in 
which  to  decide  whether  it  will  carry  on  the  suit.  If  it 
declines  to  do  so,  the  private  plaintiff  may  proceed  to 
litigate  the  action.  The  United  States  bases  its  motion  to 
dismiss  on  the  provision  of  §  232(C)  that  "[t]he  court 
shall  have  no  jurisdiction  to  proceed  with  any  such  suit 
brought  under  clause  (B)  of  this  section  or  pending  suit 
brought  under  this  section  whenever  it  shall  be  made  to 
appear  that  such  suit  was  based  upon  evidence  or  infor- 
mation in  the  possession  of  the  United  States,  or  any 
agency,  officer,  or  employee  thereof,  at  the  time  such  suit 

1  In  addition  to  the  United  States'  motion  to  dismiss,  all  defend- 
ants have  moved  to  dismiss  on  the  same  ground  *  defendants  have 
also  moved  to  dismiss  counts  of  relator  Martin-Tri.o-ona's  complaint 
not  based  on  the  False  Claims  Act  on  the  ground  that  he  lacks 
standing  to  pursue  those  claims. 
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was  brought."  Thus,  the  sole  question  faced  by  the  court 
on  this  motion  is  whether  the  United  States  was  in  pos- 
session of  the  information  or  evidence  upon  which  the 
suits  are  based  prior  to  their  initiation  by  the  relators. 

In  support  of  its  motion  to  dismiss,  the  United  States 
has  submitted  the  sworn  affidavit  of  Robert  Ashbaugh,  an 
attorney  in  the  Frauds  Section  of  the  Civil  Division  of 
the  Justice  Department.  Mr.  Ashbaugh  lias  been  assigned 
responsibility  for  the  civil  consequences  and  liabilities 
arising  from  the  Hays-Ray  relationship  and  related  mat- 
ters and  is,  therefore,  qualified  to  comment  upon  the  Jus- 
tice Department's  activities  in  this  area.  According  to  his 
affidavit,  the  official  records  of  the  Justice  Department 
reveal  that  the  Department  first  obtained  information 
regarding  the  claims  made  in  this  action  on  May  23,  1976, 
as  a  result  of  the  Washington  Post  article.  Within 
twenty-four  hours,  the  Federal  Bureau  of  Investigation 
had  begun  an  investigation  at  the  direction  of  the  Justice 
Department.  By  May  27,  1976,  a  federal  grand  jury,  sit- 
ting in  the  District  of  Columbia,  had  been  convened  and 
had  issued  a  subpoena  to  the  Clerk  of  the  House  of  Rep- 
resentatives for  the  production  of  payroll  records  for 
certain  congressional  employees,  including  Elizabeth  Ray. 
Newspaper  articles  rex^orting  alleged  irregularities  involv- 
ing the  employment  of  defendant  Gosny  by  defendant 
Hays  and  defendant  Ray  by  defendant  Gray  appeared 
prior  to  the  initiation  of  suit  by  these  plaintiffs.  Pre- 
sumably the  Justice  Department  also  included  those  per- 
sons in  the  scope  of  its  investigation. 

In  accordance  with  the  terms  of  the  Act,  the  Justice 
Department  requested  that  the  relators  disclose  in  writing 
"substantially  all  evidence  and  information"  in  their  pos- 
session which  was  relevant  to  the  effective  prosecution  of 
the  action.  Responding  to  this  inquiry,  relator  Thompson 
indicated  that  his  information  was  based  on  conversations 
with  persons  whose  names  he  either  could  not  remember 
or  could  not  disclose  and  on  "various  reports  in  the  news- 
papers and  television."  He  added  that  "[m]uch  of  my 
information  and  allegations  are  based  on  information 
and  belief,  as  I  have  not  done,  and  am  not  in  a  position 
to  do,  an  intensive  investigation  of  these  allegations  on 
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my  own."  Relators  Cennamo  and  Douglas  purported  to 
include  with  the  complaint  which  was  served  upon  the 
Attorney  General  "a  disclosure  in  writing  of  substantially 
all  evidence  and  information  in  our  possession  that  is 
material  to  the  effective  prosecution  of  the  suit,"  but  the 
only  materials  enclosed  were  a  photocopy  of  the  cover  of 
The  Washington  Fringe  Benefit2  and  an  article  from 
Time  magazine  entitled  "Sex  Scandal  Shakes  Up  Wash- 
ington." Relator  Martin-Trigona,  through  his  attorney, 
responded  to  the  Justice  Department  inquiry  by  disclos- 
ing that  all  the  evidence  and  information  in  his  possession 
was  obtained  from  three  sources:  ul)  the  Report  of  the 
Clerk  of  the  House  of  Representatives  of  the  United 
States,  July  1-December  31,  1975,  House  Document  Num- 
ber 94-381:  2)  newspaper  sources  including  the  Wash- 
ington Post  and  the  New  York  Times;  and  3)  conversa- 
tions with  individuals  who  are  unwilling  to  have  their 
identities  disclosed."  This  correspondence  between  the 
relators  and  the  Justice  Department  is  appended  to  the 
United  States'  motion.  In  his  affidavit,  Mr.  Ashbaugh 
states,  "To  the  extent  that  it  is  specific  or  reasonably 
identifiable,  the  information  provided  by  the  relators  in 
their  statements  of  material  evidence  was  known  to  me 
and  other  Department  officials  prior  to  receipt  of  the 
transmittal  letters  and  prior  to  the  filing  of  the  three 
qui  tarn  actions  here  relevant." 

It  thus  appears  beyond  dispute  that  the  evidence  and 
information  upon  which  relators'  suits  were  based  was 
in  the  p  -ion  of  the  United  States  prior  to  the  initia- 
tion of  the  suits.  All  of  the  evidentiary  material  which 
relators  are  able  to  identify  specifically  seems  to  have 
been  gleaned  from  sources  in  the  news  media  which  re- 

2  Included  in  the  complaint  of  relators  Cennamo  and  Douglas  is 
the  allegation  that  Dell  Publishing  Company.  Publisher  of  Eliza- 
beth Ray's  novel  T7u  Washington  Fringe  Benefit,  conspired  with 
defendants  Hays  and  Ray  to  defraud  the  United  States  by  obtain- 
ing the  copyright  on  the  novel.  Apparently  their  theory  is  that 
the  proceeds  from  the  book  should  go  to  the  United  States  since 
the  book  was  composed  on  government  time  and  based  on  defendant 
Ray's  experiences  as  a  government  employee.  Accordingly,  among 
the  relief  sought  in  their  complaint  is  a  declaration  that  all  com- 
pensation from  the  copyrighted  materials  be  held  in  trust  for  the 
United  States. 
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ceived  widespread  public  attention.  The  record  is  clear 
that  the  Justice  Department  was  not  <>nly  in  possession 
of  the  same  information  but  had  in  fact  acted  upon 
it  prior  to  the  filing  of  complaints  by  relators.  The  fact 
that  the  Justice  Department  had  already  initiated  its 
investigation  is  reflected  in  the  undisputed  assertions  by 
Mr.  Ashbaugh  that  both  the  F.B.I,  and  a  federal  grand 
jury  began  to  investigate  the  matter  in  May,  well  before 
the  first  complaint  was  filed  by  relator  Thompson  on 
June  16.  Relators  do  not  attempt  to  refute  any  of  the 
assertions  of  Mr.  Ashbaugh  to  the  effect  that  their  evi- 
dence was  possessed  by  the  United  States  prior  to  filing 
of  their  suits.  In  such  circumstances,  it  is  clear  that  this 
court  is  deprived  of  jurisdiction  to  proceed  with  the  ac- 
tions and  that  they  must  be  dismissed.  See  United  States 
v.  Aster,  176  F.  Supp.  208  (E.D.  Pa.  1959),  aff'd,  275 
F.2d  281  (3d  Cir.  1960);  United  States  ex  rel  McCans 
v.  Armour  and  Co.,  146  F.  Supp.  516  (D.D.C.  1956), 
aff'd,  254  F.2d  90  (D.C.  Cir.  1958)  (per  curiam).3 

In  an  effort  to  avoid  a  holding  that  the  court  has  no 
jurisdiction  in  these  cases,  relators  have  raised  a  number 
of  objections  to  the  procedure  employed  by  the  United 
States  in  moving  for  dismissal.  Relators  Cennamo  and 
Douglas  urge  that  the  United  States  did  not  act  within 
the  sixty  days  specified  by  statute  and  that  it  is  there- 
fore precluded  from  entering  the  case.  Under  ^  232(C) 
the  United  States  must  act  within  sixty  days  of  service 
upon  the  Attorney  General  as  described  in  that  section, 
but  the  sixty-day  period  does  not  begin  to  run  until 
service  has  been  effected  in  the  prescribed  manner.  In 
other  words,  the  United  States  has  sixty  days  from  the 
time  when  the  relator  serves  the  Attorney  General  with 


3  Relators   attempt   to   distinguish   these   and   other  eases   dealing 
with   the   jurisdictional   provision   of   §  232(C)    by  noting  that   the 

earlier  eases  featured  different  factual  and  procedural  postures 
from  the  instant  ease.  Admittedly,  the  circumstances  in  the  earlier 
decisions  were  not  identical  to  this  case,  but  all  those  decisions 
clearly  stand  for  the  proposition  that  the  possession  of  the  crucial 
evidence  or  information  by  the  government  prior  to  initiation  of 
suit  by  the  relator  is  an  absolute  jurisdictional  bar  to  the  relator's 
going  forward  with  the  action.  Nothing  in  the  facts  presented  here 
serves  to  abrogate  the  holdings  of  the  prior  case  law. 
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a  copy  of  the  complaint  and  a  disclosure  in  writing  of  the 
evidence  and  information  in  his  possession  which  are 
material  to  the  effective  prosecution  of  the  case.  Although 
the  action  was  filed  by  relators  Cennamo  and  Douglas  on 
June  18,  1976,  the  papers  were  not  received  by  the  Jus- 
tice Department  until  June  22,  1976,  as  indicated  by  the 
dated  file  stamp  on  the  papers  which  were  served  on  the 
Attorney  General.  The  special  appearance  of  the  United 
States  was  made  on  August  19,  1976,  which  is  within 
sixty  days  of  June  22.  Relators  Thompson  and  Martin- 
Trigona  were  even  later  than  June  22  in  complying  fully 
with  the  provisions  for  service  upon  the  Attorney  Gen- 
eral found  in  §  232(C).4 

Relator  Thompson  questions  whether  the  United  States 
can  make  a  "  special  appearance"  only  for  the  purpose  of 
moving  to  dismiss  the  action.  He  argues  that  the  False 
Claims  Act  envisions  that  the  United  States  will  either 
take  over  the  prosecution  of  the  case  or  allow  the  relator 
to  proceed  with  its  prosecution.  While  the  statute  speaks 
only  of  the  United  States'  making  an  "  appearance"  and 
does  not  expressly  provide  for  a  " special  appearance," 
such  a  special  appearance  does  not  seem  inconsistent  with 
the  purposes  of  the  Act,  at  least  in  the  circumstances  now 
before  the  court.  By  making  a  special  appearance,  the 
United  States  can  raise  the  issue  of  jurisdiction  without 
committing  itself  to  prosecution  of  the  case  at  this  time 
while  the  criminal  investigation  is  still  underway.  As  the 
United  States  has  cogently  argued,  the  determination  of 
whether  the  court  has  jurisdiction  cannot  be  readily  made 
without  its  participation  because  that  determination  re- 
quires a  comparison  of  what  the  relator  knew  about  the 
case  and  what  was  already  known  by  the  United  States. 
Even  if  the  United  States  were  not  entitled  to  enter  a 
special  appearance  for  the  purpose  of  moving  for  dis- 
missal, such  a  motion  would  still  be  before  the  court  since 
defendants  Hays,  Ray,  Gray  and  Gosny  have  all  moved 

4  Relator  Thompson  did  not  fulfill  the  statutory  requirement,  of 
disclosing  to  the  Attorney  General  substantially  all  of  the  evidence 
or  information  on  which  he  relied  in  initiating  suit  until  his  letter 
of  July  19,  1976.  Counsel  for  relator  Martin-Trigona  disclosed  his 
information  in  a  letter  of  August  6,  1976. 
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to  dismiss,  based  on  the  absence  of  subject  matter  juris- 
diction. Furthermore,  even  if  none  of  the  parties  had 
moved  to  dismiss  on  jurisdictional  grounds  it  is  the  obli- 
gation of  the  court  to  raise  the  issue  sua  spoilt e  when- 
ever it  appears  that  subject  matter  jurisdiction  may  be 
lacking.  See  Rule  12(H)(3),  Federal  Rules  of  Civil 
Procedure. 

Relator  Thompson  further  alleges  that  the  action  of 
the  Justice  Department  in  moving  to  dismiss  his  com- 
plaint, a  complaint  brought  by  a  black  man  against  a 
white  member  of  Congress,  smacks  of  racial  discrimina- 
tion in  that  the  Department  did  not  so  move  in  another 
recent  case  brought  under  the  Act,  United  States  ex  rel. 
Hollander  v.  Clay,  Civ.  No.  76-493  (D.D.C.,  filed 
March  26,  1976).  The  defendant  in  that  action  is  a  black 
Congressman,  and  the  relator  is  a  white  law  student.  This 
contention  provides  no  defense  to  a  motion  to  dismiss  in 
the  face  of  the  plain  command  of  the  Act  that  "[t]he 
court  shall  have  no  jurisdiction  to  proceed  with  any  such 
suit  .  .  .  whenever  it  shall  be  made  to  appear  that  such 
suit  was  based  upon  evidence  or  information  in  the  pos- 
session of  the  United  States  or  any  agency,  officer  or  em- 
ployee thereof,  at  the  time  such  suit  was  brought."  31 
U.S.C.  §  232(C).  If  relator  Thompson  can  establish  that 
the  Justice  Department  acted  on  the  basis  of  some  imper- 
missible motive  such  as  racial  discrimination,  he  may  be 
able  to  obtain  appropriate  relief  in  another  lawsuit,  but 
his  claim  of  racial  discrimination  is  not  sufficient  to  con- 
fer subject  matter  jurisdiction  upon  the  court  in  this  case 
when  the  terms  of  the  Act  itself  clearly  state  that  the 
court  "shall  have  no  jurisdiction"  in  the  circumstances 
here  presented. 

Finally,  relator  Martin-Trigona  objects  to  dismissal  of 
the  entire  action  on  jurisdictional  grounds  since  only  one 
of  the  six  counts  in  his  complaint  is  predicated  on  the 
False  Claims  Act.  He  contends  that,  even  if  the  motions 
to  dismiss  made  by  the  United  States  and  by  defendants 
are  granted,  the  other  counts,  based  on  alleged  violation 
of  various  federal  statutes,  should  survive.  Defendants, 
however,  have  also  moved  to  dismiss  these  remaining 
counts  on  the  ground  that  relator  Martin-Trigona  lacks 
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standing  to  pursue  them.  The  only  assertion  made  by  re- 
lator Martin-Trigona  regarding  his  standing  to  bring 
such  claims  is  that  he  is  a  federal  taxpayer.  The  Supreme 
Court  had  announced  a  two-pronged  standing  test  for 
plaintiffs  suing  in  their  capacity  as  federal  taxpayers: 
(1)  The  suit  must  challenge  an  enactment  under  the  tax- 
ing and  spending  clause  of  Art.  1,  §  8,  of  the  Constitu- 
tion; and  (2)  it  must  claim  that  the  challenged  enact- 
ment exceeds  specific  constitutional  limitations  imposed 
on  the  taxing  and  spending  power.  United  States  v.  Rich- 
ardson, 418  U.S.  166,  173  (1974)  ;  Flast  v.  Cohen,  392 
U.S.  83,  102-03  (1968).  Relator  Martin-Trigona 's  remain- 
ing five  counts  fail  to  satisfy  this  test ;  they  have  nothing 
to  do  with  legislation  passed  pursuant  to  the  taxing  and 
spending  power  of  the  Congress,  but  only  with  the  mis- 
use of  government  funds  by  a  single  member  of  Congress. 
Those  counts  must,  therefore,  be  dismissed  along  with  the 
action  under  the  False  Claims  Act  for  failure  of  relator 
Martin-Trigona  to  establish  standing  as  a  federal  tax- 
payer. It  is  well  settled  that  federal  courts  do  not  provide 
a  forum  for  the  sort  of  "  generalized  grievances  about  the 
conduct  of  government"  which  are  embodied  in  those 
counts.  Flast  v.  Cohen,  supra,  392  U.S.  at  106. 

In  making  the  motion  to  dismiss,  the  United  States 
contends  that  it  is  merely  deferring  a  decision  as  to 
whether  or  not  defendants  should  be  sued  for  the  false 
claims  which  they  allegedly  made  against  the  government. 
The  United  States  claims  that  prosecution  for  civil  liabil- 
ity at  this  time  is  premature  and  could  interfere  with  any 
criminal  investigation  of  defendants'  activities.  Further- 
more, the  United  States  fears  that  litigation  by  the 
relators,  with  the  evidence  and  information  which  they 
currently  possess,  could  result  in  an  adverse  decision  col- 
laterally estopping  the  Justice  Department  in  any  future 
litigation  against  defendants.  These  are  compelling  argu- 
ments based  on  sound  principles  of  the  administration  of 
justice,  and  there  is  nothing  in  the  record  to  suggest  that 
the  United  States  has  any  ulterior  motive  in  moving  for 
dismissal  at  this  time.  In  any  event,  the  court  is  bound 
by  the  plain  language  of  the  statute  depriving  the  court 
of  subject  matter  jurisdiction  where,  as  here,  the  infor- 
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mation  and  evidence  upon  which  the  suits  were  based 
was  already  in  the  possession  of  the  United  States  prior 
to  the  suits'  initiation. 

An  appropriate  order  accompanies  this  Memorandum 
Opinion. 

Thomas  A.  Flaxxery, 
United  States  District  Judge. 
October  26,  1976. 

United  States  District  Court  for  the  District  of  Columbia 
Civil  Action  No.  76-1078 

United  States  ex  rel.  Edward  Thompsox",  plaintiffs 

v. 
Wayne  Hays,  et  al.,  defendants 

Civil  Action  No.  76-1132 

United  States  ex  rel.  Anthony  D.  Cexxamo,  et  al., 

PLAINTIFFS 

V. 

Elizabeth  L.  Ray,  et  al.,  defexdants 

Civil  Action  Xo.  76-1140 

United  States  ex  rel.  Axthoxy  R.  Martixt-Trigoxxa,  et 

AL.,   PLAINTIFFS 

V. 

Wayne  L.  Hays,  et  al.,  defexdaxts 
Order 

These  matters  came  before  the  court  on  the  motions  of 
the  plaintiff  United  States  and  the  defendants  to  dismiss 
the  actions  for  lack  of  subject  matter  jurisdiction.  Also 
before  the  court  are  the  motion  of  the  United  States  to 
consolidate  the  three  separate  actions  and  the  request  of 
the  United  States  to  enter  a  special  appearance,  as  well 
as  motions  by  the  defendants  for  award  of  costs.  After 
consideration  of  the  motions,  memoranda   submitted   in 
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support  thereof,  opposition  thereto,  oral  argument 
thereon,  and  the  entire  record  herein,  and  for  the  reasons 
set  forth  in  the  accompanying  Memorandum  Opinion,  it 
appears  to  the  court  that  these  cases  should  be  consoli- 
dated and  that  the  United  States  should  be  permitted  to 
make  a  special  appearance.  It  further  appears  that  the 
court  is  deprived  of  subject  matter  jurisdiction  in  these 
cases  by  the  terms  of '31  IT.S.C.  §  232(C),  the  False 
Claims  Act,  since  the  evidence  and  information  upon 
which  relators'  suits  were  based  were  already  in  the  pos- 
session of  the  United  States  prior  to  initiation  of  the 
suits.  Accordingly,  it  is,  by  the  court,  this  26th  day  of 
October,  1976, 

ORDERED  that  these  suits  be  consolidated  for  joint 
consideration  of  the  common  question  of  this  court's 
jurisdiction  to  proceed  with  the  actions :  and  it  is  further 

ORDERED  that  the  United  States  may  make  a  special 
appearance  in  the  cases  for  purposes  of  hearing  the  ques- 
tion of  the  court's  jurisdiction;  and  it  is  further 

ORDERED  that  the  motions  of  the  United  States  and 
of  defendants  to  dismiss  the  actions  for  lack  of  subject 
matter  jurisdiction  be,  and  the  same  hereby  are,  granted; 
and  it  is  further 

ORDERED  that  these  actions  are  dismissed, 

PROVIDED,  however,  that  such  dismissal  shall  be 
without  prejudice  to  any  right  of  the  United  States  to 
assert  the  allegations  herein  in  its  own  behalf  and  by  its 
official  legal  representatives ;  and  it  is  further 

ORDERED  that  all  motions  for  award  of  costs  be,  and 
the  same  hereby  are,  denied. 

Thomas  A.  Flannery, 
United  States  District  Judge. 


United  States  District  Court  for  the  District  of  Columbia 

Civil  Action  No.  76-1164 

United  States  of  America  ex  rel.  Axthoxy  R.  Martix- 
Trigoxa,  plaixtiff 

V. 

Richard  J.  Daley,  et  al.,  defexdaxts 
Order 

This  case  is  before  the  Court  on  defendants'  motions  to 
dismiss  for  lack  of  subject  matter  jurisdiction  and  for 
failure  to  state  a  claim.  Defendants  also  challenge  rela- 
tor's standing  to  assert  certain  causes  of  action.  The 
United  States,  appearing  specially,  has  also  moved  to  dis- 
miss relator's  claim  under  the  False  Claims  Act,  31 
U.S.C.  §§  231-35,  for  lack  of  subject  matter  jurisdiction. 

This  case  involves  allegations  that  three  staff  persons 
on  defendant  Congressman  John  G.  Fary's  payroll  are 
actually  working  for  Mayor  Richard  J.  Daley  of  Chicago. 
Essentially  the  suit  charges  misappropriation  of  public 
funds.  Relator's  first  cause  of  action  is  brought  pursuant 
to  the  False  Claims  Act  which  permits  a  citizen  to  prose- 
cute a  suit  in  the  name  of  the  United  States  to  enforce 
the  Act's  provisions.  However,  one  of  several  prerequi- 
sites to  the  prosecution  of  such  a  suit  is  that  the  material 
facts  upon  which  the  suit  is  based  not  be  "in  the  posses- 
sion of  the  United  States,  or  an  agency,  officer,  or  em- 
ployee thereof,  at  the  time  the  suit  was  brought."  31 
U.S.C.  §  232(c).  As  Judge  Flannery  of  this  District  re- 
cently held,  the  plain  language  of  this  section  requires 
that  if  this  prerequisite  is  not  satisfied,  the  court  is  de- 
prived of  subject  matter  jurisdiction  and  must  dismiss 
the  complaint.  United  States  Ex  Bel.  Edward  Thompson 
v.  Hays,  C.A.  Xo.  76-1078  (D.D.C.  October  26,  1976). 

The  facts  alleged  by  relator  to  support  his  False 
Claims  Act  claim  were  all  made  public  on  June  17,  1976 
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in  a  Jack  Anderson-Les  Whitten  column  in  the  Wash- 
ington Post.  The  affidavit  of  Department  of  Justice  At- 
torney Robert  Ashbaugh,  who  was  assigned  the  responsi- 
bility for  the  potential  civil  consequences  and  liabilities 
arising  out  of  the  charges  herein  involved,  clearly  indi- 
cates that  on  June  24,  1976,  when  this  suit  was  filed,  all 
the  material  facts  alleged  by  relator  in  his  complaint 
were  in  the  possession  of  the  Department  of  Justice.  Re- 
lator has  made  no  effort  to  dispute, Mr.  Ashbaugh 's  asser- 
tions. In  fact,  the  Court  interprets  relator's  September  7, 
1976,  Opposition  to  the  Motion  to  Dismiss  filed  by  the 
United  States  as  an  admission  that  the  False  Claims 
Act's  jurisdictional  prerequisite  was  not  here  satisfied. 

Relator  has  also  asserted  several  other  causes  of  action 
in  an  attempt  to  compel  the  defendants  to  repay  to  the 
United  States  Treasury  the  allegedly  misappropriated 
funds.  The  statutory  provisions  invoked  by  relator  are: 
31  U.S.C.  §§  521,  529,  and  628.  All  three  provisions  are 
general  regulatory  enactments  that  govern  the  handling 
of  monies  by  public  officers.  The  Court  concludes  that 
under  well-established  constitutional  precedent  the  rela- 
tor has  no  standing  as  a  federal  taxpayer  to  assert  these 
claims.  Similar  claims  were  asserted  by  this  same  relator 
in  a  suit  consolidated  with  United  States  Ex  Bel.  Edtvard 
Thompson  v.  Hays,  supra,  and  Judge  Flannery  held  that 
relator  had  no  standing.  This  Court  agrees  with  Judge 
Flannery  that  "[i]t  is  well  settled  that  federal  courts  do 
not  provide  a  forum-  for  the  sort  of  'generalized  griev- 
ances about  the  conduct  of  government'  wThich  are  em- 
bodied in  these  counts.  Flast  v.  Cohen,  [392  U.S.  83,  106 
(1968)]." 

In  accordance  with  the  foregoing,  it  is,  by  the  Court, 
this  11th  dav  of  November,  1976, 

ORDERED,  that  the  separate  motions  to  dismiss  of  de- 
fendants Fary,  Daley,  and  Johnson,  the  joint  motion  to 
dismiss  of  defendants  Healey  and  Andrezunas,  and  the 
motion  to  dismiss  of  the  United  States,  appearing  spe- 
cially, be,  and  the  same  hereby  are,  granted;  and  it  is 

FURTHER  ORDERED,  that  the  complaint  be,  and 
the  same  hereby  is,  dismissed. 

Charles  R.  Richey, 
United  States  District  Judge. 


United  States  District  Court,  Eastern  District  of 

Wisconsin 

Case  No.  76-C-357 

James  Newcomb,  plaintiff 
v. 

James  Brennan  and  Henry  S.  Reuss,  defendants 

Memorandum  and  Order 

This  is  a  civil  action  arising  under  42  U.S.C.  §<S  1983, 
1985  and  28  U.S.C.  §  1343  whereby  the  plaintiff  above 
named  seeks  to  recover  damages  and  to  enjoin  and  declare 
as  unconstitutional  certain  deprivations  of  plaintiff's 
rights  under  the  First,  Ninth,  and  Fourteenth  Amend- 
ments to  the  Constitution  of  the  United  States. 

The  political  controversy  which  gave  use  to  the  instant 
action  began  in  early  April,  1976  when  the  plaintiff  de- 
cided to  announce  his  candidacy  for  the  5th  Congres- 
sional District  of  Wisconsin.  Plaintiff  at  that  time  was 
employed  as  the  Deputy  City  Attorney  of  the  City  of 
Milwaukee.  Prior  to  any  formal  announcement,  plaintiff 
informed  defendant  James  Brennan  of  his  decision.  Bren- 
nan,  the  City  Attorney  and  the  man  responsible  for  hiring 
plaintiff,  it  is  alleged,  subsequently  discussed  the  matter 
with  defendant  Henry  Reuss,  the  incumbent  Congress- 
man from  the  5th  Congressional  District.  The  two  de- 
fendants allegedly  agreed  to  coerce  plaintiff  into  with- 
drawing his  proposed  candidacy  by  threatening  to  termi- 
nate his  employment. 

Allegedly,  pursuant  to  this  conspiracy,  on  April  23,  24 
and  25,  Brennan  informed  plaintiff  that  he  disapproved 
of  the  proposed  candidacy.  Plaintiff  was  further  advised 
that  he  would  be  fired  if  he  persisted  in  running  against 
defendant  Reuss.  Notwithstanding  the  foregoing,  plain- 
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tiff  announced  his  candidacy  for  the  5th  Congressional 
District  on  April  26,  1976. 

During  the  next  week,  the  defendants  allegedly  con- 
ferred on  the  matter  and  defendant  Brennan  again  threat- 
ened to  fire  plaintiff.  Plaintiff  refused  to  withdraw  from 
the  race,  and  on  May  3,  1976,  plaintiff  was  removed  from 
his  position  as  Deputy  City  Attorney.  Plaintiff  com- 
menced this  action  the  same  day  and  defendants  subse- 
quently moved  to  dismiss  pursuant  to  rule  12  of  the 
Federal  Rules  of  Civil  Procedure  upon  the  ground  that 
the  complaint  fails  to  state  a  claim  upon  which  relief  can 
be  granted.  The  various  other  motions  in  the  record  need 
not  be  addressed  in  light  of  the  following  disposition  of 
the  motions  to  dismiss. 

From  the  outset,  it  should  be  noted  that  the  nature  of 
plaintiff's  position  as  a  Deputy  City  Attorney  is  critical 
to  the  claim  asserted  herein.  The  Deputy  City  Attorney 
is  specifically  exempted  from  civil  service  by  Section 
63.29(1)  of  the  Wisconsin  Statutes.1  No  term  of  office 
is  established  by  the  City  Charter  and  it  is  readily  ap- 
parent that  the  deputy  city  attorney  serves  at  the  pleas- 
ure of  the  City  Attorney.  The  duties  are  described  in 
Section  3.03  of  the  Milwaukee  City  Charter  which  pro- 
vides in  pertinent  part  as  follows : 

"...  He  [the  city  attorney]  shall  have  power  to 
appoint  a  deputy  city  attorney,  who  shall  be  au- 
thorized to  do  all  acts  required  by  law  of  the  city 
attorney  .  .  ."    * 

The  position  of  deputy  city  attorney  is  also  described 
in  Section  2-200.2(2)  of  the  Milwaukee  Code  of  Or- 
dinances.2 A  brief  review  of  the  statutory  framework 

1  Section  63.29(1),  Wis.  Stats: 

"civil  service  for  attorneys  in  office  of  city  attorney. 

"(1)  In  any  city  of  the  first  class  the  common  council  may  by 
ordinance  provide  for  civil  service  in  the  office  of  the  city  attorney 
except  for  the  city  attorney  and  his  deputy." 

2  Section  2-200.2(2),  Milwaukee  Code  of  Ordinances: 

"(2)   DEPUTY  CITY  ATTORNEY. 

"There  is  hereby  created  the  position  of  deputy  city  attorney 
who   shall    be   appointed   by   the   city   attorney   and   such   position 
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recited  herein  clearly  reveals  that  the  deputy  city  attor- 
ney occupies  a  "policy-making"  position.  While  no  clear 
line  distinguishes  policy-making  from  nonpolicy-making 
positions/'  an  employee  with  responsibilities  that  are  not 

well  defined  or  are  of  broad  scope  more  likely  functions 
in  a  policy-making  position."  Elrod  v.  Burns,  44  U.S.L.W. 
5091,5097  (June  28,  1976). 

As  the  number  two  man  in  the  City  Attorney's  office, 
plaintiff  was  directly  responsible  for  the  implementation 
of  the  policies  of  the  City  Attorney.  The  highly  political 
and  sensitiye  nature  of  the  position  is  self-evident.  The 
sole  question  presented  therefore  is  whether  an  individual 
in  such  a  policy-making  position  may  be  discharged  for 
reasons  which  are  concededly  political  in  nature  and  yet 
unrelated  to  the  duties  and  responsibilities  of  that 
position. 

Both  the  Supreme  Court  and  the  Seventh  Circuit  Court 
of  Appeals  have  distinguished  the  situation  involving 
patronage  dismissals  of  policy-making  employees  from 
that  involving  nonpolicy-making  employees.  Elrod  v. 
Burns,  supra;  Illinois  State  Employees  Union,  Coun- 
cil 34  v.  Lewis,  473  F.2d  561  (7th  Cir.  1972).  In  Lewis, 
the  Court  went  on  to  state  that : 

Plaintiffs  properly  do  not  challenge  the  public 
executive's  right  to  use  political  philosophy  or  af- 
filiation as  one  criterion  in  the  selection  of  policy- 
making officials.  Moreover,  considerations  of 
personal  loyalty,  or  other  factors  besides  determi- 
nation of  policy,  may  justify  the  employment  of 
political  associates  in  certain  positions,  (emphasis 
added)  Id.  at  574. 


shall  not  be  under  civil  service,  and  the  city  attorney  shall  be  re- 
sponsible for  all  the  acts  of  such  deputy  city  attorney.  The  deputy 
city  attorney  mav  be  selected  from  among  the  assistant  city  at- 
torneys in  the  office  of  the  city  attorney  and,  if  so  selected  from 
among  such  group,  while  serving  as  deputy  city  attorney,  such 
assistant  shall  continue  to  retain  his  civil  service  status  and  tenure 
provided  for  in  this  ordinance.  The  deputy  city  attorney  shall  be 
required  to  take  the  oatli  of  office  as  provided  in  the  charter  and 
may  perform  all  duties  and  have  all  responsibility  which  are  im- 
posed by  law  in  the  ordinances  and  charter  ordinances  of  the  city 
on  the  city  attorney." 
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The  Supreme  Court  also  alluded  to  the  need  for  inter 
alia,  political  loyalty  in  the  selection  or  discharge  of  pol- 
icy-making employees. 

A  second  interest  advanced  in  support  of  pa- 
tronage is  the  need  for  political  loyalty  of  em- 
ployees. .  .  .  The  justification  is  not  without  force, 
but  is  nevertheless  inadequate  to  validate  patron- 
age wholesale.  Limiting  patronage  dismissals  to 
policymaking  positions  is  sufficient  to  achieve  this 
governmental  end.  Elrod,  supra,  at  5097. 

Plaintiff  argues  that  the  patronage  cases  alluded  to 
above  are  inopposite  because  the  case  at  bar  involves  the 
infringement  of  an  individual's  right  to  seek  political  of- 
fice and  not  mere  party  affiliation.  Although  the  right  to 
seek  political  office  is  an  important  one,  this  Court  is  un- 
able to  distinguish  the  political  nature  of  the  deprivation 
alleged  herein  from  those  encountered  in  the  patronage 
cases.3  Moreover,  plaintiff  overlooks  the  breach  of  loyalty 
involved  in  plaintiff 's  attempt  to  unseat  an  apparent  po- 
litical friend  and  ally  of  the  person  at  whose  pleasure  he 
serves.  It  is  extremely  difficult  to  ignore  the  obvious  politi- 
cal overtones  of  the  controversy  presented  herein.  The 
Court  is  extremely  hesitant  to  find  a  constitutional  depri- 
vation every  time  a  policy-making  employee  is  dismissed 
for  political  reasons  of  some  sort  or  another.  The  federal 
district   court   should  not   be   used  to   settle   interparty 


3  In  Elrod,  "  [employees]  were  required  to  pledge  their  political 
allegiance  to  the  Democratic  Party,  work  for  the  election  of  other 
candidates  of  the  Democratic  Party,  contribute  a  portion  of  their 
wages  to  the  Party,  or  obtain  the  sponsorship  of  a  member  of  the 
Party,  usually  at  the  price  of  one  of  the  first  three  alternatives." 
44  U.S.L.YV.  at  5094. 

Notwithstanding  the  substantial  infringement  of  plaintiffs'  First 
Amendment  rights  of  political  belief  and  association  alluded  to 
above,  the  Court  recognized  an  exception  for  those  plaintiffs  who 
were  involved  in  policy-making  positions.  The  substantial  infringe- 
ment of  First  Amendment  rights  involved  in  the  instant  case  is, 
in  the  opinion  of  this  Court,  analogous  to  that  found  in  Elrod.  The 
Court  expresses  no  opinion  with  regard  to  dismissals  which  are 
based  on  nonpolitica!  grounds  such  as  race  or  sex  and  this  opinion 
should  not  be  construed  as  standing  for  the  proposition  that  p  ^icy- 
making  emplovees  may  be  discharged  for  discriminatory  reasons. 
See,  Perry  v.  Sindermann,  408  U.S.  593  (1972). 
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squabbles  and,  accordingly,  the  Court  is  of  the  opinion 
that  plaintiff's  discharge  failed  to  give  rise  to  a  constitu- 
tional deprivation. 

For  the  foregoing  reasons, 

IT  IS  ORDERED  that  the  motions  to  dismiss  brought 
in  behalf  of  defendants  Brennan  and  Reuss  be  and  are 
hereby  GRANTED. 

So  ordered  this  15th  day  of  November,  1976  at  Mil- 
waukee, Wisconsin. 

Robert  W.  Wabben, 
United  States  District  Judge. 
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Notice:  This  opinion  is  subject  to  formal  revision  before  publication 
in  the  Federal  Reporter  or  U.S.  App.  D.C.  Reports.  Users  are  requested 
to  notify  the  Clerk  of  any  formal  errors  in  order  that  corrections  may  be 
made  before  the  bound  volumes  go  to  press. 
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E.  Barrett  Prettyman,  Jr.,  with  whom  Joseph  M. 
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the  brief  for  appellant. 

Rex  E.  Lee,  Assistant  Attorney  General,  with  whom 
Earl  J.  Silbert,  United  States  Attorney,  Thomas  S.  Mar- 
tin, Special  Assistant,  Leonard  Schiatman  and  Neil  H. 
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Koshwe,  Attorneys,  Department  of  Justice,  were  OH  the 
brief  for  appellee. 

Nathaniel  Hawthorne,  entered  an  appearance  for  ap- 
pellees American  Telephone  and  Telegraph  Company, 
et  al. 

Before:    Leventhal,  Robinson  and  Wilkey,  Circuit 
Judges 

Opinion  for  the  Court  filed  by  Circuit  Judge  Leventhal. 

Leventhal,  Circuit  Judge:  This  unusual  case  in- 
volves a  portentous  clash  between  the  executive  and  legis- 
lative branches,  the  executive  branch  asserting  its  au- 
thority to  maintain  tight  control  over  information  re- 
lated to  our  national  security,  and  the  legislative  branch 
asserting  its  authority  to  gather  information  necessary 
for  the  formulation  of  new  legislation. 

In  the  name  of  the  United  States,  the  Justice  Depart- 
ment sued  to  enjoin  the  American  Telephone  and  Tele- 
graph Co.  (AT&T)  from  complying  with  a  subpoena  of 
a  subcommittee  of  the  House  of  Representatives  issued 
in  the  course  of  an  investigation  into  warrantless  "na- 
tional security"  wiretaps.  Congressman  Moss,  chairman 
of  the  subcommittee,  intervened  on  behalf  of  the  House, 
the  real  defendant  in  interest  since  AT&T,  while  pre- 
pared to  comply  with  the  subpoena  in  the  absence  of  a 
protective  court  order,  has  no  stake  in  the  controversy 
beyond  knowing  whether  its  legal  obligation  is  to  comply 
with  the  subpoena  or  not.  The  District  Court  issued  the 
injunction  requested  by  plaintiff  and  Chairman  Moss 
appeals. 

The  case  presents  difficult  problems,  preliminary  ques- 
tions of  jurisdiction  and  justiciability  (application  of  the 
political  question  doctrine)  and  the  ultimate  issue  on 
the  merits  of  resolving  or  balancing  the  constitutional 
powers  asserted  by  the  legislative  and  executive  branches. 
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In  order  to  avoid  a  possibly  unnecessary  constitutional 
decision,  we  suggest  the  outlines  of  a  possible  settlement 
which  may  meet  the  mutual  needs  of  the  congressional 
and  executive  parties  without  requiring  a  judicial  resolu- 
tion of  a  head-on  confrontation,  and  we  remand  without 
decision  at  this  time  in  order  to  permit  exploration  of 
this  solution  by  the  parties,  under  District  Court  guidance 
if  needed. 

If  the  parties  reach  an  impasse  this  will  be  reported 
to  us  by  the  District  Court.  We  would  then  be  con- 
fronted with  the  need  to  enter  an  order  disposing  of  the 
appeal  pending. 

I.    Background 

The  controversy  arose  out  of  an  investigation  by  the 
Subcommittee  on  Oversight  and  Investigations  of  the 
House  Committee  on  Interstate  and  Foreign  Commerce. 
The  Subcommittee  was  interested  in  determining  the 
nature  and  extent  of  warrantless  wiretapping  in  the 
United  States  for  asserted  national  security  purposes.  It 
was  concerned  with  the  possible  abuse  of  that  power  and 
its  effect  on  privacy  and  other  interests  of  U.S.  citizens, 
and  with  the  possible  need  for  limiting  legislation. 

The  warrantless  wiretaps  which  became  the  focus  of 
this  part  of  the  investigation  used  facilities  provided  by 
AT&T  upon  its  receipt  from  the  FBI  of  "request"  letters. 
Each  request  letter  specified  a  target  line  to  be  tapped, 
identified  by  telephone  number,  address,  or  other  nu- 
merical designation.  The  letter  requested  a  "leased  line" 
to  carry  the  tapped  communications  from  the  target  loca- 
tion to  a  designated  monitoring  station  manned  by  federal 
agents. 

On  June  22,  1976,  the  Subcommittee  authorized  and 
the  Committee  Chairman  issued  a  subpoena  requiring 
the  president  of  AT&T  to  turn  over  to  the  Subcommittee 
copies   of   all   national   security   request   letters   sent   to 
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AT&T  and  its  subsidiaries  by  the  FBI  as  well  as  records 
of  such  taps  prior  to  the  time  when  the  practice  of 
sending  such  letters  was  initiated.  After  the  subpoena 
was  issued,  AT&T  stood  ready  to  comply. 

At  this  point  the  White  House  approached  Subcom- 
mittee Chairman  John  Moss  in  search  of  an  alternative 
arrangement  meeting  the  Subcommittee's  information 
needs.  The  basic  thrust  of  the  ensuing  negotiations  be- 
tween the  Subcommittee  and  the  Justice  Department  was 
to  substitute,  for  the  request  letters,  expurgated  copies 
of  the  backup  memoranda  upon  which  the  Attorney  Gen- 
tray  based  his  decision  to  authorize  the  warrantless  taps. 
These  memoranda,  providing  information  on  the  purpose 
and  nature  of  the  surveillance,  might  have  been  more 
informative  to  Congress  than  the  request  letters,  which 
merely  contained  numerical  identification  of  the  line  to 
be  tapped.  The  Justice  Department  agreed,  at  least  in- 
formally and  tentatively,  to  provide  the  Subcommittee 
staff  expurgated  copies  of  the  backup  memo  pertaining 
to  foreign  intelligence  taps,  with  all  information  which 
would  identify  the  target  replaced  by  generic  descrip- 
tion, such  as  "Middle  Eastern  diplomat."  The  negotia- 
tions came  close  to  success,  but  broke  down  over  the  issue 
of  verification  by  the  Subcommittee  of  the  accuracy  of  the 
executive's  generic  descriptions  by  inspection  of  a  sample 
of  the  original  memoranda. 

The  precise  details  of  the  negotiations  deserve  close 
attention,  for  they  demonstrate  the  proximity  of  the 
parties  to  a  workable  compromise.  The  parties  agreed 
that  AT&T  would  provide  the  Subcommittee  a  list  of 
dates  of  request  letters  from  the  FBI.  The  FBI  would 
then  segregate  this  inventory  into  two  classes:  domestic 
surveillances  and  foreign  intelligence  surveillances.1    The 


1  The  Memoranda  of  Understanding  proposed  by  the  Justice 
Department  on  July  12,  1976,  J.A.  141,  and  the  Subcommittee 
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Subcommittee  agreed  to  an  initial  canvass  of  two  years, 
selecting  1972  and  1975.  For  these  years,  the  Subcom- 
mittee would  be  provided  with  the  complete  backup 
memos  pertaining  to  domestic  surveillances,  with  minor 
deletions  only  as  necessary  to  shield  ongoing  investiga- 
tions of  particular  sensitivity.  The  Subcommittee  would 
select  a  sample  of  the  foreign  intelligence  surveillances, 
for  which  it  would  have  access  at  the  FBI  to  copies  of  the 
backup  memoranda,  edited  to  delete  identification  of  the 
target  or  sources.  These  would  be  identified  only  generi- 
cally,  including  whether  or  not  each  was  a  United  States 
citizen. 

All  documents  were  to  be  taken  by  the  Subcommittee 
in  executive  session  and  kept  secure.  Under  the  rules 
of  the  House,2  such  material  may  only  be  released  by 


on  July  20,  1976,  J. A.  151,  contain  identical  definitions  for 
this  classification. 

Foreign  intelligence  surveillances  are  surveillances  of  the 
communications  of  foreign  governments,  political  parties 
or  factions,  military  forces,  agencies  or  enterprises  con- 
trolled by  such  entities  or  organizations  composed  of 
such  entities  whether  or  not  recognized  by  the  United 
States,  or  foreign-based  terrorist  groups  or  persons 
knowingly  collaborating  with  any  of  the  foregoing;  do- 
mestic surveillance  include  all  other  surveillances. 

2  Counsel  for  Congressman   Moss  asserts  without  contra- 
diction : 

As  reflected  in  the  Affidavit  of  Congressman  Moss, 
Congress  has  adopted  procedures  to  protect  against  dis- 
closure of  sensitive  information,  including  that  relating 
to  national  security.  The  subpoena  to  AT&T  was  issued 
in  executive  session.  Under  Rule  XI(2)(k)(7)  of  the 
House  of  Representatives,  "no  evidence  or  testimony 
taken  in  executive  session  may  be  released  or  used  in 
public  sessions  without  the  consent  of  the  committee." 
Moreover,  a  Committee  of  the  House  of  Representatives 
can  conduct  its  proceedings  in  secret,  and  the  House 
itself  may  not  abrogate  the  secrecy  of  the  Committee's 
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vote  of  the  Subcommittee,  which  may  be  overruled  by  a 
majority  of  the  Committee,  which  similarly  may  be  over- 
ruled by  a  majority  of  the  full  House.  Under  Rule  XI 
§  2(e)  (2)  of  the  House,  any  member  of  the  House  may 
have  access  to  the  documents,3  but  may  not  release  any 
information  therefrom  except  as  provided  above. 


proceedings,    except    by    suspension    of    the    Rules.    IV 
HINDS'  PRECEDENTS  OF  THE  HOUSE  OF  REPRE- 
SENTATIVES §§4558-4565;  see  also  Rule  XI  §2(a), 
(£). 
Br.  for  Appellant  at  62. 

3  Rule  XI  §  2(e)  (2)  provides: 

All  committee  hearings,  records,  data,  charts,  and  files 
shall  be  kept  separate  and  distinct  from  the  congressional 
office  records  of  the  Member  serving  as  chairman  of  the 
committee ;  and  such  records  shall  be  the  property  of  the 
House  and  all  Members  of  the  House  shall  have  access 
thereto. 

In  his  affidavit  to  the  District  Court,   Congressman  Moss 
stated: 

Access  to  such  documents  is  possible  by  any  Member  of 
the  House  of  Representatives  under  Rule  XI  of  the  Rules 
of  the  House  of  Representatives.  Few  Members  chose  to 
exercise  this  right,  but  in  any  case  no  copies  may  be  made, 
no  material  removed,  and  nothing  can  be  revealed  except 
by  vote  of  the  Subcommittee.  Members  of  the  House  of 
Representatives  have  routinely  had  access  to  the  most 
sensitive  national  secrets  including  those  relating  to 
nuclear  weapons,  satellite  reconnaissance,  and  all  manner 
of  other  military  secrets.  A  log  is  kept  of  all  such  Mem- 
bers' access  under  Rule  XL  In  addition,  a  memorandum 
advising  Members  of  the  Subcommittee's  procedures  in 
effect  regarding  such  confidential  information  is  furn- 
ished to  them  upon  request  for  access;  copy  of  which  is 
attached  hereto  as  Appendix  1.  The  Members  were 
likewise  advised  that  I  would  initiate  appropriate  pro- 
ceedings against  any  person  in  violation  of  those  pro- 
cedures. 

Moss  Affidavit  of  July  27,  1976  at  2-3,  J. A.  116-17. 
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The  sticking  point  in  the  negotiations  came  over  the 
means  of  verifying  the  accuracy  and  candor  of  the 
classifications  and  generic  descriptions.  The  Subcom- 
mittee proposed  that  three  of  its  staff  members  select 
a  subsample  of  the  edited  memoranda  for  verification. 
These  would  all  be  duly  cleared  for  national  security 
trustworthiness.  (Two  of  the  three  persons  designated 
for  this  task  were  formerly  with  the  FBI  or  CIA.)  The 
staff  members  would  inspect  the  original  memoranda  at 
the  FBI,  but  they  would  be  able  to  take  their  notes  back 
to  the  Subcommittee.  The  FBI  would  advise  Chairman 
Moss  of  the  sensitivity  of  the  information  in  the  notes, 
but  the  notes  wrould  be  Subcommittee  records  subject 
to  Rule  XI  §2(e)  (2). 

The  White  House,  through  the  Counsel  to  the  Presi- 
dent, Philip  Buchen,  rejected  the  Subcommittee's  pro- 
posal. The  White  House  offered  to  let  Chairman  Moss, 
rather  than  the  Subcommittee  staff,  inspect  the  sub- 
sample  of  the  unedited  memos.  This,  in  turn,  was  re- 
jected by  the  Subcommittee.  President  Ford  made  the 
final  executive  offer  in  a  letter  to  Chairman  Moss  on 
July  22,  1976.  Its  provisions  for  Subcommittee  staff 
access  to  the  edited  backup  memos  at  the  FBI  were  the 
same  as  those  requested  by  the  Subcommittee.  But  if  the 
staff  had  questions  about  the  propriety  of  the  classifica- 
tion as  "foreign"  or  about  the  reasonableness  of  the 
generic  descriptions  of  the  targets  and  sources,  the  Sub- 
committee would  have  to  raise  these  questions  with  the 
Attorney  General.  The  Attorney  General  would  review 
the  edited  and  original  memos,  and  either  certify  the 
accuracy  of  the  edited  version,  or  provide  more  informa- 
tion if  he  found  the  question  well-founded.  If  the  Sub- 
committee were  still  dissatisfied,  it  could  appeal  for 
similar  review  by  the  President.  Thus,  under  the  execu- 
tive proposal,  the  Subcommittee  could  initiate  a  verifica- 
tion  process,   but   in   the   end   the   Subcommittee   would 
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have  to  rely  on  certification  of  accuracy  by  the  Executive. 
Chairman  Moss  rejected  the  President's  proposal  by 
letter  of  the  same  day. 

While  these  negotiations  were  in  progress,  the  return 
date  of  the  subpoena  had  been  extended  to  July  23, 
1976.  When  the  negotiations  broke  down  over  the  verifi- 
cation question  on  July  22,  President  Ford  instructed 
AT&T,  "as  an  agent  of  the  United  States,  to  respect- 
fully decline  to  comply  with  the  Committee  subpoena."  4 
It  appeared,  however,  that  AT&T  felt  obligated  to  dis- 
regard these  instructions  and  to  comply  with  the  subpoena 
the  following  day.  The  Justice  Department  therefore 
brought  an  action  in  the  name  of  the  United  States  on 
July  22,  and  obtained  a  temporary  restraining  order  pro- 
hibiting AT&T  from  complying  with  the  Subcommittee 
subpoena.  Chairman  Moss  was  allowed  to  intervene  as  a 
defendant.  A  hearing  on  the  merits  of  the  permanent  in- 
junction was  consolidated  with  the  hearing  on  a  prelimin- 
ary injunction  set  for  July  28,  1976.  Summary  judgment 
in  favor  of  the  Executive  was  granted  on  July  30,  1976 
and  a  permanent  injunction  against  AT&T  was  entered. 

The  basis  of  the  suit  brought  by  the  Justice  Depart- 
ment was  the  Executive's  concern  over  the  damage  to 
the  national  interest  from  the  centralization 5  and  pos- 


4  Letter  of  July  22,  1976,  from  President  Gerald  R.  Ford 
to  the  Honorable  Harley  O.  Staggers  at  2,  J. A.  164. 

5  Prior  to  1969,  there  were  no  written  records  (outside  the 
Justice  Department)  of  the  initiation  of  a  "national  security" 
wiretap;  the  FBI  contacted  orally  an  appropriate  official  at 
the  pertinent  affiliate  of  AT&T  and  told  him  to  arrange  the 
leased  line.  Since  that  time,  the  only  written  communication 
by  the  FBI  in  connection  with  each  tap  has  been  a  request 
letter  hand  delivered  to  the  responsible  official  at  the  appro- 
priate AT&T  affiliate.  Thus,  until  AT&T  gathered  copies  of  all 
the  request  letters  in  anticipation  of  compliance  with  the 
subpoena,  information  identifying  targets  of  "national  securi- 
ty" wiretaps  has  not  been  comprehensively  compiled  or  cen- 
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sible  disclosure  outside  of  Congress,  of  information  iden- 
tifying the  targets  of  all  foreign  intelligence  surveillances 
since  1969.  It  was  claimed  that  public  disclosure  of  these 
identities  would:  1)  adversely  affect  diplomatic  rela- 
tions with  countries  embarrassed  by  public  disclosure  of 
American  tapping  of  their  diplomats,  2)  reveal  our  in- 
telligence and  counterintelligence  operations  and  knowl- 
edge, both  by  revealing  those  agents  and  locations  which 
are  known  to  the  United  States  and,  by  inference  from 
the  completeness  of  the  request  letter  inventory,  revealing 
those  agents  and  locations  which  are  unknown,  or  at  least 
unmonitored,  and  therefore  "safe,"  and  3)  disclose  gov- 
ernment knowledge  of  the  identity  of  "deep  cover"  for- 
eign agents,  whose  role  is  known  to  only  a  few  people, 
which  might  reveal  our  counteragents,  eliminating  their 
usefulness  and  perhaps  endangering  their  lives. 

The  District  Court  treated  the  case  as  one  requiring 
balancing  of  conflicting  constitutional  powers  of  the  legis- 
lative and  executive  branches.  It  took  cognizance  that 
the  injunction  requested  by  the  plaintiff  wras  equivalent 
to  an  order  quashing  the  Committee  subpoena,  which 
is  generally  an  impermissible  frustration  of  the  congres- 
sional power  to  investigate  in  an  area,  conceded  by  all 
to  be  the  situation  here,  in  which  "legislation  could  be 


tralized  anywhere  outside  the  Justice  Department.  This 
dispersal  of  the  information  within  AT&T  limited  access,  and 
the  risk  of  damaging  theft  or  revelation.  An  analogy  might  be 
the  watertight  compartments  of  a  ship.  The  Justice  Depart- 
ment argues  that  if  AT&T  is  permitted  to  comply  with  the 
subpoena,  centralization  of  the  information  both  at  AT&T 
and  at  the  Subcommittee  will  create  a  much  graver  danger 
of  complete  disclosure. 

If  a  settlement  through  backup  memos  of  the  FBI  were 
achieved,  AT&T  could  redisperse  its  copies  of  the  request 
letters.  The  only  centralization  of  all  the  target  information 
would  be  at  the  FBI,  where  it  has  existed  all  along. 
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had."  See  Eastland  v.  United  States  Servicemen's  Fund, 
421  U.S.  491,  506  (1975).  On  the  other  hand,  the 
District  Court  considered  executive  authority  to  prevent 
the  disclosure  of  information  which  could  harm  the  na- 
tional security,  for  which  it  cited  the  leading  case  for 
executive  state  secret  privilege,  United  States  v.  Reynolds, 
345  U.S.  1,  10  (1953),  as  well  as  other  cases  touching 
on  executive  privilege  and  executive  authority  in  the 
area  of  foreign  relations,  United  States  v.  Nixon,  418 
U.S.  683,  710-11  (1974),  Chicago  &  Southern  Air  Lines, 
Inc.  v.  Waterman  Steamship  Corp.,  333  U.S.  103,  111 
(1948).  The  , District  Court  stated  it  would  apply  a 
balancing  test.  It  found  that  the  alternative  offered  by 
the  President  met  most  of  the  Subcommittee's  informa- 
tion need.  The  District  Court  did  not  make  an  inde- 
pendent determination  of  the  magnitude  of  the  risk  in- 
volved in  compliance  with  the  subpoena.  It  deferred  to 
the  "final  determination"  of  the  President  that  execution 
of  the  subpoena  "would  involve  unacceptable  risks  of 
disclosure  of  extremely  sensitive  foreign  intelligence  and 
counterintelligence  information  and  would  be  detrimental 
to  the  national  defense  and  foreign  policy  of  the  United 
States."  District  Court  Memorandum  Opinion  in  U.S. 
v.  AT&T  and  Moss,  Civ.  No.  76-1372,  (D.D.C.  July  30, 
1976)  at  14  and  1,  J.A.  187  &  174. 

II.   Subject  Matter  Jurisdiction 

Initially  we  examine  the  jurisdictional  basis  of  this 
lawsuit.  The  complaint  alleges  jurisdiction  under  28 
U.S.C.  §  1345,  which  gives  jurisdiction  over  suits  brought 
by  the  United  States.  Although  this  suit  was  brought  in 
the  name  of  the  United  States  against  AT&T,  AT&T  has 
no  interest  in  this  case,  except  to  determine  its  legal 
duty.  The  District  Court  correctly  treated  the  case  as 
a  clash  of  the  powers  of  the  legislative  and  executive 
branches  of  the  United  States,  with  AT&T  in  the  role  of 
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a  stakeholder.  A  question  arises  whether  a  suit  is  brought 
"by  the  United  States"  within  §  1345  when  the  executive 
branch  is  seeking  to  enjoin  the  legislative  branch.  This 
issue  arises  in  Clark  v.  Valeo,  No.  76-1825,  (D.C.  Cir., 
argued  Sept.  10,  1976,  en  banc.) 

Other  decisions  dealing  with  interbranch  conflict  have 
not  discussed  the  problem  of  jurisdiction,  but  have  never- 
theless reached  the  merits.  It  seems  to  be  assumed  that 
these  cases,  dealing  with  the  powers  and  relations  of  the 
branches  of  the  United  States,  are  maintainable  in  fed- 
eral court,  if  justiciable  at  all.0  We  need  not  resolve  this 
question  for  we  find  subject  matter  jurisdiction  under 
28  U.S.C.  §  1331. 

Jurisdiction  exists  under  28  U.S.C.  §  1331,  over  cases 
"aris[ing]  under  the  Constitution,  laws,  or  treaties  of 
the  United  States/'  "wherein  the  matter  in  controversy 
exceeds  the  sum  or  value  of  $10,000  exclusive  of  interest 


GSee  United  States  v.  Nixon,  418  U.S.  683  (1974),  Nixon  v. 
Sirica,  159  U.S.App.D.C.  58,  487  F.2d  700  (1973).  In  Ken- 
nedy v.  Sampson,  167  U.S.App.D.C.  192,  511  F.2d  430  (1974), 
an  action  to  compel  the  Administrator  of  the  General  Services 
Administration  to  publish  a  pocket  vetoed  Act  as  a  validly 
enacted  law,  jurisdiction  was  alleged  and  proper  on  the  basis 
of  28  U.S.C.  §  1361 — mandamus  of  an  officer  of  the  United 
States. 

In  Senate  Select  Committee  on  Presidential  Campaign  Ac- 
tivities v.  Nixon,  366  F.  Supp.  51  (D.D.C.  1973),  Judge 
Sirica  rejected  federal  question  jurisdiction  over  a  suit  to 
enforce  a  congressional  subpoena  against  the  President  for 
lack  of  allegation  of  sufficient  amount  in  controversy.  That 
holding  was  mooted  on  appeal  when  Congress  passed  a  special 
jurisdiction  statute  which  conferred  jurisdiction  on  the  Dis- 
trict Court  for  the  District  of  Columbia  over  cases  to  enforce 
subpoenas  of  the  Senate  Select  Committee.  See  Senate  Select 
Committee  on  Presidential  Campaign  Activities  v.  Nixon,  162 
U.S.App.D.C.  183,  185,  498  F.2d  725,  727  (1974).  See  also 
New  York  Times  v.  United  States,  403  U.S.  713,  753  (1971) 
(Harlan,  J.  dissenting). 
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and  costs."  This  case  meets  the  two  prerequisites  of 
§  1331,  federal  question  and  jurisdictional  amount.  The 
Executive  brought  the  suit  claiming  that  its  constitu- 
tional powers  with  respect  to  national  security  and  for- 
eign affairs  included  the  right  to  prevent  transmission 
of  the  request  letters  to  Congress.  The  action  therefore 
arises  under  the  Constitution  of  the  United  States. 

Where  fundamental  constitutional  rights  are  involved, 
this  court  has  been  willing  to  find  satisfaction  of  the 
jurisdictional  amount  requirement  for  federal  question 
jurisdiction.  See  Committee  for  GI  Rights  v.  Callaway, 
171  U.S.App.D.C.  73,  79-80,  518  F.2d  466,  472-73  (1975). 
The  interest  asserted  by  the  executive  here,  protection 
of  our  intelligence  operations,  is  clearly  an  important 
one.  This  case  does  not  require  us  to  make  a  choice  be- 
tween the  per  se  approach  (important  or  fundamental, 
hence  worth  more  than  $10,000)  exemplified  by  Illinois 
v.  City  of  Milwaukee,  406  U.S.  91,  98  (1972)  and  the 
financial  calculation  approach  of  Greer  v.  Spock,  424 
U.S.  828  (1976),  in  which  the  Third  Circuit  had  found 
the  jurisdictional  amount  satisfied  on  the  basis  of  what 
it  would  cost  plaintiff  to  reach  the  military  audience  by 
alternative  means  in  the  absence  of  an  injunction.  The 
risk  envisaged  by  the  Executive  is  disruption  of  diplo- 
matic relations  and  of  our  intelligence  and  counterin- 
telligence programs,  including  possible  danger  to  the  lives 
of  counterintelligence  sources.  It  is  clear  that  far  more 
than  $10,000  would  be  required  to  repair  such  damage 
or  even  as  an  estimate  of  the  risk  that  such  damage  may 
materialize.    We  find  jurisdiction.7 


7  Since  we  find  the  jurisdictional  amount  satisfied  from  the 
point  of  view  of  harm  to  the  plaintiff,  we  need  not  consider 
whether  it  could  have  been  satisfied  by  considering  the  effect 
of  a  ruling  on  defendant,  1  Moore's  Federal  Practice 
UH  0.91  [1]  &  0.96  [2]  ;  Wright,  Miller  &  Cooper,  Federal  Prac- 
tice and  Procedure :  Jurisdiction  §  3703. 

[Continued] 


333 

III.    Questions  Presented 

A.     Mootness 

Unlike  the  Senate  which  is  a  continuing  body,  Mc- 
Grain  v.  Dougherty,  273  U.S.  135  (1927),  this  House 
ends  with  its  adjournment  on  January  3,  1977.  There- 
upon the  subpoena  here  at  issue  expires.  Of  course, 
AT&T  has  been  permanently  enjoined  by  the  District 
Court  both  from  compliance  with  the  specific  subpoena 
and 

from  transmitting  or  otherwise  providing  to  the 
Subcommittee  on  Oversight  and  Investigations  of  the 
Committee  on  Interstate  and  Foreign  Commerce, 
United  States  House  of  Representatives,  or  any 
other  person,  group  or  entity,  any  documents  or  ma- 
terials which  are  or  may  be  determined  to  come 
within  the  scope  of  the  subpoena  issued  to  the  de- 
fendants on  June  22,  1976,  without  the  prior  au- 
thorization of  the  Executive  Branch  of  the  United 
States  Government. 

Order  in  United  States  v.  AT&T  and  Moss,  Civ.  No.  76- 
1372,  (D.D.C.  July  30,  1976)  at  2,  J. A.  189.  But  the 
question  would  arise  whether  any  objection  to  continuance 
of  the  injunction  after  January  3,  1977  would  be  main- 
tained by  an  ongoing  party. 


7  [Continued] 

We  are  aware  that  28  U.S.C.  §  1331  was  not  alleged  as  the 
basis  for  jurisdiction.  Although  Fed.R.Civ.P.  8(a)(1)  re- 
quires plaintiffs  to  make  an  allegation  of  the  basis  asserted  for 
the  district  court's  jurisdiction,  courts  are  not  restricted  to 
the  statutory  basis  alleged  if  the  factual  allegations  fairly 
support  an  alternative  basis  in  a  more  proper  or  simple 
manner.  Sikora  v.  Brenner,  126  U.S.App.D.C.  357,  379  F.2d 
134  (1967)  ;  New  York  State  Waterways  Association  v.  Dia- 
mond, 469  F.2d  419  (2d  Cir.  1972).  See  Wright  &  Miller, 
Federal  Practice  and  Procedure:  Civil  §§1206  &  1210;  2A 
Moore's  Federal  Practice  H  8.07  [1]. 
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The  case  is  not  now  technically  moot.  However,  our 
present  handling  of  the  case,  for  other  reasons,  has  the 
advantage  of  avoiding  any  question  of  impending  moot- 
ness.  Whether  a  controversy  will  survive  will  depend  on 
the  negotiations  we  contemplate.  It  is  an  additional,  if 
fortuituous,  advantage  that  under  our  decision,  negotia- 
tions can  be  conducted  not  only  by  a  new  House  but  by  a 
new  President. 

B.     Justiciability — Political  Question 

In  the  only  previous  suit  presenting  a  clash  of  con- 
gressional subpoena  power  and  executive  privilege,  Senate 
Select  Committee  on  Presidential  Campaign  Activities  v. 
Nixon,  162  U.S.App.D.C.  183,  498  F.2d  725  (1974),  this 
court  reached  the  merits.  In  that  case  Congress  sought 
the  assistance  of  the  courts  to  enforce  a  subpoena  against 
the  President,  who  claimed  an  executive  privilege  based 
on  the  need  for  confidentiality  of  communications  between 
the  President  and  his  advisors.  We  held  that,  in  light 
of  the  fact  that  the  tapes  were  already  in  the  possession 
of  another  congressional  committee,  the  Senate  Select 
Committee's  showing  of  need  for  the  subpoenaed  tapes 
to  perform  its  legislative  function  was  inadequate  to 
overcome  the  President's  claim  of  confidentiality.  Senate 
Select  Committee  establishes,  at  a  minimum,  that  the 
mere  fact  that  there  is  a  conflict  between  the  legislative 
and  executive  branches  over  a  congressional  subpoena 
does  not  preclude  judicial  resolution  of  the  conflict.  United 
States  v.  Nixon,  418  U.S.  683  (1974)  resolved  an 
analogous  conflict  between  the  executive  and  judicial 
branches  and  stands  for  the  judiciability  of  such  a  case. 

However,  the  applicability  of  the  political  question  doc- 
trine depends  on  the  nature  of  the  conflict,  the  needs 
and  risks  on  each  side,  and  the  availability  of  judicial 
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standards  to  apply  in  making  the  decision.8  To  decide 
this  case  on  the  merits,  we  would  be  called  on  to  balance 
the  constitutional  interests  raised  by  the  parties,  includ- 
ing such  factors  as  the  strength  of  Congress's  need  for 
the  information  in  the  request  letters,  the  likelihood  of  a 
leak  of  the  information  in  the  Subcommittee's  hands,  and 
the  seriousness  of  the  harm  to  national  security  from  such 
a  release.  The  question  arises  whether  judicial  interven- 
tion is  inappropriate,  for  lack  of  ascertainable  standards, 
and  in  recognition  of  the  consideration  that  a  better  bal- 
ance would  result  in  the  constitutional  sense,  however  im- 
perfect it  might  be,  if  it  were  struck  by  political  strug- 
gle and  compromise  than  by  a  judicial  ruling.  These 
are  difficult  questions,  which  we  leave  open  pending  fur- 
ther proceedings  on  remand.  We  do  not  now  decide 
whether  the  answers  are  mandated  by  Senate  Select 
Committee  and  United  States  v.  Nixon. 

C.     Standing 

Congressman  Moss  was  allowed  to  intervene  as  a  de- 
fendant on  his  own  behalf  and  on  behalf  of  the  Com- 
mittee and  the  House.  Cf.  Gravel  v.  United  States,  408 
U.S.  606,  609  &  n.l  (1972).  On  August  26,  1976,  the 
House  of  Representatives  passed  H.  Res.  1420,  authoriz- 
ing Chairman  Moss's  intervention  on  behalf  of  the  Com- 
mittee and  the  House  and  providing  $50,000  for  outside 
counsel  to  provide  appropriate  representation.    122  Cong. 


8  The  criteria  for  identifying  a  political  question  are  set 
out  in  Baker  v.  Carr,  369  U.S.  186,  217  (1962).  For  a  sensi- 
tive treatment  of  the  justiciability  of  disputes  over  executive 
privilege  between  Congress  and  the  President,  see  Cox,  Execu- 
tive Privilege,  122  U.PaX.Rev.  1383,  1422-35  (1974).  For 
the  view  that  these  disputes  are  not  justiciable,  see  Note,  The 
Justiciability  of  Confrontation:  Executive  Secrecy  &  the 
Political  Question  Doctrine,  16  Ariz.  L.  Rev.  140,  160-62 
(1974) .  For  the  opposite  view,  see  Dorsen  &  Shattuck,  Execu- 
tive Privilege,  the  Congress,  and  the  Courts,  35  Ohio  St.  L.J. 
1,  33-40  (1974). 
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Rec.  H9136  (Aug.  26,  1976).  Thus,  we  need  not  consider 
the  standing  of  a  single  member  of  Congress  to  advocate 
his  own  interest  in  the  congressional  subpoena  power, 
cf.  Kennedy  v.  Sampson,  167  U.S.App.D.C.  192,  511  F.2d 
430  (1974).  It  is  clear  that  the  House  as  a  whole  has 
standing  to  assert  its  investigatory  power,  and  can  desig- 
nate a  member  to  act  on  its  behalf. 

D.     Clash  of  Absolutes 

In  this  case  we  are  faced  with  patently  conflicting 
assertions  of  absolute  authority.  Each  branch  of  gov- 
ernment claims  that  as  long  as  it  is  exercising  its  au- 
thority for  a  legitimate  purpose,  its  actions  are  unreview- 
able by  the  courts. 

1.    Congressional  investigatory  power 

Congress  relies  on  the  Speech  or  Debate  Clause,  as 
interpreted  in  Eastland  v.  United  States  Servicemen's 
Fund,  421  U.S.  491  (1975)  in  support  of  its  contention 
that  its  subpoena  power  cannot  be  impeded  by  the  Execu- 
tive. Eastland  held  that,  even  on  an  allegation  of  in- 
fringement of  First  Amendment  rights,  the  courts  could 
not  interfere  with  a  subpoena  concerning  a  legitimate 
area  of  congressional  investigation.  The  immunity  from 
suit  provided  by  the  Speech  or  Debate  Clause  was  not 
involved  in  Senate  Select  Committee,  for  in  that  case  the 
legislative  branch  wast  bringing  suit,  not  being  sued,  and 
the  suit  to  aid  an  investigation  presented  no  "question- 
ting]  in  any  other  Place"  of  the  Speech  or  Debate  of  the 
Congress.9    Here  the  court  has  been  asked  to  interfere 


9  The  Speech  or  Debate  Clause  provides  that  "for  any 
Speech  or  Debate  in  either  House,  [Senators  and  Representa- 
tives] shall  not  be  questioned  in  any  other  Place."  Const.  Art. 
I,  §  6,  cl.  1. 

The  Senate  Select  Committee  decision  had  no  occasion  to 
consider  whether,  if  the  suit  were  maintainable,  defendant 
could  have  presented  a  defense  that  raised  a  question  of  the 
validity  of  the  investigation. 
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with  the  operation  of  a  congressional  subpoena,  and  the 
situation  is  more  like  Eastland. 

It  may  be,  however,  that  the  Eastland  immunity  is  not 
absolute  in  the  context  of  a  conflicting  constitutional 
interest  asserted  by  a  coordinate  branch  of  the  govern- 
ment. This  distinction  is  suggested  by  the  dictum  in 
United  States  v.  Nixon  that  the  case  might  be  very  dif- 
ferent if  the  Presidents  claims  a  "need  to  protect  military, 
diplomatic,  or  sensitive  national  security  secrets  .  .  .  ." 
418  U.S.  at  706. 

2.    Executive  national  security  power 

The  Justice  Department  claims  the  President  retains 
ultimate  authority  to  decide  what  risks  to  national  se- 
curity are  acceptable.  Thus,  where  documents  are  sub- 
poenaed by  Congress,  the  court's  role  would  be  at  an 
end  once  it  determined  that  there  was  some  risk  to 
national  security.  At  that  point,  it  would  have  to  defer 
to  the  President.  Although  the  District  Court  below 
purported  to  engage  in  balancing  and  consideration  of 
alternatives,  it  basically  accepted  the  Executive's  assertion 
of  ultimate  authority.  This  appears  in  the  conclusion  of 
Judge  Gasch's  Memorandum: 

But  it  does  appear  to  the  Court  that  if  a  final  de- 
termination as  to  the  need  to  maintain  the  secrecy 
of  this  material,  or  as  to  what  constitutes  an  accept- 
able risk  of  disclosure,  must  be  made,  it  should  be 
made  by  the  constituent  branch  of  government  to 
which  the  primary  role  in  these  areas  is  entrusted. 
In  the  areas  of  national  security  and  foreign  policy, 
that  role  is  given  to  the  Executive.10 

Support  for  judicial  deference  to  executive  actions  in 
the  area  of  foreign  affairs  is  found  in  United  States  v. 


10  Memorandum  in  United  States  v.  AT&T  and  Moss,  Civ. 
No.  76-1372  (D.D.C.  July  30,  1976)  at  14,  J.A.  187. 
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Curtiss-Wright  Export  Corp.,  299  U.S.  304  (1936)  and 
Chicago  &  Southern  Air  Lines  v.  Waterman  Steamship 
Corp.,  333  U.S.  103  (1948).  Without  deprecating  the 
support  given  by  dicta  in  these  opinions  to  inherent  presi- 
dential authority  in  foreign  affairs,  we  note  that  the 
presidential  authority  was  there  exercised  pursuant  to 
statute,  i.e.  by  the  will  of  Congress.  Justice  Jackson, 
concurring  in  the  Steel  Seizure  Case,  pointed  out: 

When  the  President  takes  measures  incompatible 
with  the  expressed  or  implied  will  of  Congress,  his 
power  is  at  its  lowest  ebb,  for  then  he  can  rely  only 
upon  his  own  constitutional  powers  minus  any  con- 
stitutional powers  of  Congress  over  the  matter. 
Courts  can  sustain  exclusive  presidential  control  in 
such  a  case  only  by  disabling  the  Congress  from  act- 
ing upon  the  subject.11 

Thus,  the  cited  cases  do  not  establish  judicial  deference 
to  executive  determinations  in  the  area  of  national  se- 
curity when  the  result  of  that  deference  would  be  to 
impede  Congress  in  exercising  its  legislative  powers.12  The 
cited  cases  also  invoke  the  political  question  doctrine  that 
national  security  and  foreign  affairs  should  be  left  to  the 
political  branches.  If  we  were  to  invoke  that  doctrine, 
we  would  withdraw  from  the  fray,  and  the  subpoena 
would  go  forward  without  judicial  intervention. 


11  Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579, 
637-38  (1952)    (Jackson,  J.  concurring). 

12  Judge  Gasch  relied  on  United  States  v.  Reynolds,  345  U.S. 
1  (1953),  as  substantiating  judicial  deference  to  the  executive 
"in  this  area"  (Memorandum,  supra  note  10,  at  10,  J.A.  183) 
of  claim  of  "the  privilege  which  protects  military  and  state 
secrets."  (345  U.S.  at  7.)  However,  the  deference  in  Reynolds 
was  in  the  context  of  discovery  of  government  documents  in 
a  private  action  under  the  Tort  Claims  Act,  in  which  the  Court 
found  "the  formal  claim  of  privilege  set  against  a  dubious 
showing  of  necessity."  (345  U.S.  at  11.) 
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E.     Strength  of  the  Constitutional  Interests 

1.    Executive 

The  President  asserts  the  power  to  maintain  the  se- 
crecy of  information  pertaining  to  national  security  and 
finds  this  power  inherent  in  the  responsibility  given  him 
in  article  II  of  the  Constitution  for  foreign  and  military 
affairs,  hence  intelligence  and  espionage.  Of  another  ex- 
ecutive privilege,  the  Supreme  Court  said : 

Nowhere  in  the  Constitution,  as  we  have  noted  ear- 
lier, is  there  any  explicit  reference  to  a  privilege  of 
confidentiality,  yet  to  the  extent  this  interest  relates 
to  the  effective  discharge  of  a  President's  powers,  it 
is  constitutionally  based.13 

The  constitutional  basis,  indeed  the  statutory  legality,  of 
the  foreign  intelligence  surveillance  underlying  this  con- 
troversy, was  explicitly  left  open  by  the  Keith  case, 
United  States  v.  United  States  District  Court,  407  U.S. 
297,  309  &  n.8,  321-22   (1972). 

There  is  constitutional  power,  under  the  Necessary 
and  Proper  Clause,14  in  the  federal  government  to  keep 
national  security  information  secret.  This  is  typically 
a  government  power,  to  be  exercised  by  the  legislative 
and  executive  branches  acting  together.  The  issue  in 
this  case  is  whether  and  to  what  extent  the  inherent  con- 
stitutional power  of  the  Executive  to  assure  secrecy  of 
sensitive  national  security  information  is  assertable 
against  Congress.  The  question  requires  close  attention 
to  the  dicta  and  negative  inferences  of  Keith,  Nixon,  and 
the  foreign  affairs  cases  discussed  above. 

We  leave  this  question  open,  by  which  we  mean  we 
leave  it  where  it  is,  not  going  beyond  what  the  Supreme 


13  United  States  v.  Nixon,  418  U.S.  at  711. 

14  Const.  Art.  I,  §  8,  cl.  18. 
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Court  has  said.  Such  non-accretion  by  expression  of 
neutrality  is  what  the  Supreme  Court  found  Congress 
had  done  with  respect  to  the  President's  national  security 
surveillance  powers  in  §  2511(3)  of  Omnibus  Crime  Con- 
trol and  Safe  Streets  Act  of  1968,  18  U.S.C.  §2511(3). 
Keith,  407  U.S.  at  308. 

2.    Congressional 

Congressional  power  to  investigate  and  acquire  in- 
formation by  subpoena  is  on  a  firm  constitutional  basis, 
as  indicated  by  Eastland  v.  United  States  Servicemen's 
Fund,  421  U.S.  491,  504  (1975)  ;  McGrain  v.  Daugherty, 
273  U.S.  135  (1927).  In  connection  with  the  scope  of 
this  power,  the  Supreme  Court  stated  in  Eastland : 

Although  the  power  to  investigate  is  necessarily 
broad,  it  is  not  unlimited.  Its  boundaries  are  defined 
by  its  source.  .  .  .  We  have  made  it  clear,  however, 
that  Congress  is  not  invested  with  a  "  'general' 
power  to  inquire  into  private  affairs."  McGrain  v. 
Daugherty,  273  U.S.  135,  173  (1927).  The  subject 
of  any  inquiry  always  must  be  one  "on  which  legis- 
lation could  be  had."  Id.,  at  177. 

421  U.S.  at  504  n.15. 

It  is  conceded  that  in  the  present  instance,  the  Sub- 
committee is  inquiring  into  a  suitable  area  of  federal 
legislation — interception  of  interstate  telephone  communi- 
cation. See  Section  605  of  the  Federal  Communications 
Act  of  1934,  47  U.S.C.  §  605,  and  Title  III  of  the  Omni- 
bus Crime  Control  and  Safe  Streets  Act  of  1968,  18 
U.S.C.   §  2510-2520.15    Nor  is  there  any  allegation  that 


15  See  also  Zweibon  v.  Mitchell,  170  U.S.App.D.C.  1,  516 
F.2d  594  (1975),  cert  denied,  425  U.S.  944  (1976),  in  which 
we  said : 

Although  it  has  been  suggested  that  it  might  be  un- 
constitutional   for    Congress    to    restrict   any    inherent 
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Congress  is  seeking  to  "expose  for  the  sake  of  exposure." 
Watkins   v.    United  States,   345    U.S.    178,   200    (1957). 

Also,  we  are  not  confronted  here  by  the  possibility  of 
a  wayward  committee  acting  contrary  to  the  will  of  the 
House.16 

F.     Balancing  by  the  Courts 

A  court  seeking  to  balance  the  legislative  and  execu- 
tive interests  asserted  here  would  face  severe  problems 
in  formulating  and  applying  standards.  Granted  that  the 
subpoenas  are  clearly  within  the  proper  legislative  in- 
vestigatory sphere,  it  is  difficult  to  "weigh"  Congress's 
need  for  the  request  letters.  Congress's  power  to  monitor 
executive  actions  is  implicit  in  the  appropriations  power. 


Executive  power  to  engage  in  warrantless  surveillance, 
see  e.g.  United  States  v.  Butenko,  .  .  .  ,  494  F.2d  at  601 
(majority  opinion),  611  (Seitz,  C.J.,  concurring  in  part 
and  dissenting  in  part)  (commenting  on  majority  opin- 
ion), we  find  no  reason  to  infer  any  such  constitutional 
limitation  on  congressional  power,  particularly  given 
Congress'  own  powers  in  the  areas  of  foreign  affairs  and 
interstate  commerce. 

Id.  at  70,  516  F.2d  at  663. 

16  Congressional  subpoenas  are  normally  enforced  by  prose- 
cution for  contempt  under  2  U.S.C.  §  192.  Criminal  proceed- 
ings are  begun  by  a  resolution  of  the  full  House  or  Senate, 
citing  the  witness  for  contempt.  This  plenary  vote  assures 
the  witness  some  safeguard  against  aberrant  subcommittee 
or  committee  demands.  See  Wilson  v.  United  States,  125  U.S. 
App.D.C.  153,  369  F.2d  198  (1966). 

Although  Congress  may  delegate  its  investigatory  and  sub- 
poenaing power  to  its  committees  and  subcommittees,  the 
assertion  of  this  power  against  an  executive  claim  of  excessive 
risk  to  national  security  is  clearly  stronger  when  ratified  by 
a  similar  plenary  vote  of  the  House.  In  this  case,  H.  Res. 
1420,  passed  Aug.  20,  1976,  authorized  appellant  Congressman 
Moss  to  intervene  on  behalf  of  the  interest  of  the  House.  See 
Section  III  C,  pp.  15-16  supra. 
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Here,  for  instance,  if  the  President  has  the  inherent 
power  claimed  to  block  the  subpoena,  how  is  Congress  to 
assure  that  appropriated  funds  are  not  being  used  for 
illegal  warrantless  domestic  electronic  surveillance? 

As  to  the  danger  to  national  security,  a  court  would 
have  to  consider  the  Subcommittee's  track  record  for 
security,  the  likelihood  of  a  leak  if  other  members  of 
the  House  sought  access  to  the  material.  In  addition  to 
this  delicate  and  possibly  unseemly  determination,  the 
court  would  have  to  weigh  the  effect  of  a  leak  on  intelli- 
gence activities  and  diplomatic  relations.  Finally,  the 
court  would  have  to  consider  the  reasonableness  of  the 
alternatives  offered  by  the  parties  and  decide  which  would 
better  reconcile  the  competing  constitutional  interests. 

IV.   Reasons  for  Exploration  of  Settlement 

Before  moving  on  to  a  decision  of  such  nerve-center 
constitutional  questions,  we  pause  to  allow  for  further 
efforts  at  a  settlement.  We  think  that  suggestion  is  par- 
ticularly appropriate  in  this  case  and  may  well  be  pro- 
ductive. The  suitability  of  a  judicial  suggestion  of  com- 
promise rather  than  historic  confrontation  is  indicated 
by  Nixon  v.  Sirica,  159  U.S.App.D.C.  58,  487  F.2d  700 
(1973),  where  we  proposed  that  the  counsel  and  the 
President  consider  the  possibility  of  resolving  their  dif- 
ferences "by  procedures  other  than  those  set  forth  in 
either  District  Judge  Sirica's  opinion  or  the  briefs  of  the 
parties."  Id.  at  81,  487  F.2d  at  723.  In  the  present  case 
our  efforts  may  be  more  fruitful.  The  legislative  and 
executive  branches  have  a  long  history  of  settlement  of 
disputes  that  seemed  irreconcilable.  There  was  almost  a 
settlement  in  1976.   It  may  well  be  attainable  in  1977. 

Furthermore,  our  own  reflections  may  be  of  some  as- 
sistance. As  a  prelude  to  settlement  conference,  it  may 
be  helpful  if  we  review  pertinent  considerations: 
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1.  This  dispute  between  the  legislative  and  executive 
branches  has  at  least  some  elements  of  the  political- 
question  doctrine.  A  court  decision  selects  a  victor,  and 
tends  thereafter  to  tilt  the  scales.  A  compromise  worked 
out  between  the  branches  is  most  likely  to  meet  their 
essential  needs  and  the  country's  constitutional  balance. 

2.  Earlier  in  1976,  when  the  parties  negotiated  ex- 
tensively and  came  close  to  agreement,  the  focus  of  nego- 
tiations was  the  FBI  backup  memoranda.  Subcommittee 
access  to  edited  backup  memos,  assuming  suitable  verifi- 
cation, is  more  likely  to  satisfy  legislative  interests  than 
the  request  letters  under  subpoena,  letters  that  are  both 
less  informative  to  Congress  and  involve  more  risk  in 
the  event  of  disclosure.  The  letters  are  really  a  fall-back 
source  of  information  for  the  Subcommittee  if  it  cannot 
assure  suitable  verification  of  the  information  provided 
by  the  executive  branch. 

3.  Since  Congress  wishes  to  investigate  executive 
abuse  of  the  warrantless  national  security  wiretap  au- 
thority claimed  by  the  President,  Congress  puts  it  that 
it  should  not  be  required  to  take  the  Executive's  word 
for  the  accuracy  of  the  generic  description  of  the  targets 
in  the  expurgated  backup  memos.  This  has  an  element 
of  strength.  With  due  recognition  of  change  in  context 
it  may  not  be  entirely  inappropriate  to  quote  from  the 
Supreme  Court's  notation  in  Keith  of  the  "historical 
judgment  .  .  .  that  unreviewed  executive  discretion  may 
yield  too  readily  to  pressures  .  .  ." 17  In  terms  of  the 
Senate  Select  Committee  test,  Congress  may  have  reason 
to  consider  independent  verification  "critical  to  the  per- 
formance of  its  legislative  function."  162  U.S.App.D.C. 
at  190,  498  F.2d  at  732. 


17  United  States  v.  United  States  District  Court,  407  U.S. 
297,317  (1972). 
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4.  The  Presidents  need  is  to  minimize  the  risk  of  dis- 
closure outside  of  Congress.  This  problem  is  magnified 
if  the  documents  are  available  to  435  Representatives. 

5.  The  parties  came  close  to  reconciling  these  inter- 
ests in  their  near-agreement  of  July,  1976.  The  court 
may  be  of  assistance  in  avoiding  the  broad  confrontation 
now  tendered,  and  in  facilitating  a  complete  accord,  by 
accepting  a  structure  that  includes  the  availability  of 
the  court  to  resolve  relatively  narrow  issues,  through  in 
camera  inspection  of  the  back-up  memoranda  to  verify 
the  accuracy  of  the  generic  description  supplied  by  the 
Executive.18 

6.  While  in  a  sense,  this  course  would  involve  the 
courts  in  details  of  substance,  there  would  be  a  more 
typical  judicial  role,  calling  for  decision  on  a  narrower, 
more  specific  issue. 

7.  In  the  interest  of  the  nation  as  a  whole,  any  agree- 
ment between  the  parties  should  maximize  their  own 
procedures  for  avoiding  cross-purpose  confrontations. 


18  It  would  be  the  function  of  the  parties  to  propose  the 
structure  and  its  details.  This  might,  e.g.,  build  on  the  initial 
stages  of  access  contemplated  by  the  parties  in  their  July, 
1976  negotiations,  by  giving  a  small  number  of  congres- 
sional staff  investigators,  with  security  clearance  satisfactory 
to  the  Executive,  access  to  a  subsample  of  unexpurgated  back- 
up memoranda.  This  would  provide  Congress  with  some 
verification  that  is  independent  of  the  Executive.  A  proced- 
ure could  be  established,  giving  added  protection  to  the  Exec- 
utive, with  a  provision  that  the  notes  of  the  investigators 
would  be  held  under  seal,  the  contents  thereof  not  be  revealed 
except  on  a  claim  by  Congress,  following  discussion  with  its 
staff,  that  there  exists  a  disagreement  with  the  Executive 
on  the  accuracy  of  its  classification  and  generic  descriptions. 
That  issue  could  be  tendered  to  the  District  Court  for  a  de- 
cision. On  consideration  in  camera  of  the  sealed  notes  of  the 
investigators  and  the  edited  and  original  backup  memoranda, 
the  court  could  issue  its  decision. 
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V.    Disposition 

We  remand  the  record  to  the  District  Court  for  further 
proceedings  during  which  the  parties  and  counsel  are 
requested  to  attempt  to  negotiate  a  settlement.  We  or- 
der the  District  Court  to  reporc  to  us  concerning  the 
progress  of  these  negotiations  within  three  months  of 
the  date  of  this  opinion,  unless  the  executive  and  con- 
gressional parties  jointly  either  ask  for  an  extension 
or  report  an  earlier  impasse. 

Without  ruling  on  the  merits  of  the  injunction  against 
AT&T's  compliance  with  the  subpoena,  we  leave  it  in 
effect  pendente  lite.  We  direct  the  District  Court  to 
modify  the  injunction  to  exclude  request  letters  pertain- 
ing to  taps  classified  by  the  FBI  as  domestic,  since 
there  was  no  contention  by  the  Executive,  nor  finding 
by  the  District  Court,  of  undue  risk  to  the  national 
security  from  transmission  of  these  letters  to  the  Sub- 
committee. 

Remanded  for  proceedings  not  inconsistent  with  this 
opinion. 
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Memorandum  Opinion 

Barrington  D.  Parker,  District  Judge: 

The  Honorable  Henry  S.  Reuss,  in  his  capacities  as  a 
Congressman  1  and  as  a  bondholder,2  has  filed  suit  against 
various  individuals  who  serve  as  officers  of  the  Federal 
Reserve  Banks  and  who  also  serve  on  the  Federal  Open 
Market  Committee  (Committee  or  FOMC),  and  against 
each  of  the  twelve  Federal  Reserve  Banks  in  the  United 


1  Plaintiff  is  a  member  of  the  House  of  Representatives  and  serves 
as  chairman  of  that  body's  Committee  on  Banking,  Currency  and 
Housing.  He  also  serves  as  chairman  of  the  Subcommittee  on  Inter- 
national Economics  of  the  Joint  Economic  Committee. 

2  In  his  amended  complaint,  plaintiff  alleges  that  he  owns  certain 
marketable  bonds  whose  aggregate  cost,  aggregate  market  value  and 
aggregate  face  value  exceed  $20,000. 
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States.3  Since  the  Committee  exercises  significant  govern- 
ment functions,  plaintiff  contends  that  all  of  its  members 
are  officers  of  the  United  States  and  as  such  must  be 
properly  appointed  pursuant  to  the  Appointments  Clause 4 
of  the  Constitution.  The  Reserve  Bank  representatives 
to  the  FOMC  are  not  appointed  in  accordance  with  the 
Appointments  Clause  but  rather  are  selected  by  the 
boards  of  directors  of  the  Reserve  Banks  pursuant  to 
§12A  of  the  Federal  Reserve  Act,  12  U.S.C.  §  263(a).5 
Plaintiff  asks  the  Court  to  declare  unconstitutional  those 
portions  of  §  12A  which  provide  for  selection  and  service 
on  the  FOMC  of  Reserve  Bank  representatives  and  to 
enjoin  permanently  both  the  individual  defendants  from 
serving  on  the  Committee  and  the  defendant  banks  from 
carrying  out  any  instructions  issued  by  the  allegedly  un- 
constitutionally constituted  Committee. 

Plaintiff  alleges  that  the  cause  of  action  arises  under 
28   U.S.C.    §  1331    (federal    question    and   jurisdictional 


3  Plaintiff's  motion  for  leave  to  amend  the  second  complaint  to 
join  the  Committee  as  a  party  defendant  need  not  be  considered  in 
view  of  the  Court's  disposition  of  this  case. 

4  Art.  II,  §  2,  cl.  2.  The  Appointments  Clause  provides  that : 

[The  President]  shall  nominate,  and  by  and  with  the  Advice 
and  Consent  of  the  Senate,  shall  appoint  Ambassadors,  other 
public  Ministers  and  Consuls,  Judges  of  the  Supreme  Court, 
and  all  other  Officers  of  the  United  Stages,  whose  Appoint- 
ments are  not  herein  otherwise  provided  for,  and  which  shall 
be  established  by  Law;  but  the  Congress  may  by  Law  vest  the 
Appointment  of  such  inferior  Officers,  as  they  think  proper,  in 
the  President  alone,  in  the  Courts  of  Law,  or  in  the  Heads  of 
Departments. 

5  Section  263(a)  provides  in  relevant  part: 

[The]  Federal  Open  Market  Committee  .  .  .  shall  consist  of 
the  members  of  the  Board  of  Governors  of  the  Federal  Reserve 
System  and  five  representatives  of  the  Federal  Reserve 
banks.  .  .  .  Such  representatives  shall  be  presidents  or  first  vice 
presidents  of  Federal  Reserve  banks  and,  .  .  .  shall  be  elected 
annually  [bv  various  combinations  of  the  boards  of  directors  of 
the  twelve  Federal  Reserve  banks].  .  .  .  An  alternate  to  serve  in 
the  absence  of  each  such  representative  shall  likewise  be  a  presi- 
dent or  first  vice  president  of  a  Federal  Reserve  bank  and  shall 
be  elected  annually  in  the  same  manner. 
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amount)  and  v^  1337  (action  arises  under  an  act  regulating 
commerce,  viz,  12  U.S.C.  §263)  and  under  12  U.S.C. 
§632  (Federal  Reserve  Bank  as  a  party  to  the  action). 
He  claims  that  as  a  Congressman  and  chairman  of  the 
House  of  Representatives'  Committee  on  Banking,  Cur- 
rency and  Housing  the  defendants  are  diminishing  and 
usurping  his  powers.  As  a  bondholder,  he  claims  that 
he  is  deprived  of  his  property  without  due  process  of  law 
in  violation  of  the  Fifth  Amendment. 

Defendants  have  moved  to  dismiss  the  proceedings  for 
lack  of  jurisdiction  over  the  subject  matter  pursuant  to 
Rule  12(b)(1)  of  the  Federal  Rules  of  Civil  Procedure, 
asserting  that  the  plaintiff  has  no  standing  to  sue.  They 
contend  that  since  he  has  shown  no  injury  in  fact,  either 
as  a  Congressman  or  as  a  bondholder,  from  the  allegedly 
unconstitutional  selection  and  service  of  the  Reserve 
Bank  representatives  on  the  Committee,  there  is  no  case 
or  controversy  as  required  under  Article  III  of  the  Con- 
stitution and  that  therefore  any  judgment  rendered  by 
the  Court  would  be  purely  advisory. 

Because  plaintiff  seeks  to  enjoin  enforcement  of  a  fed- 
eral statute  for  repugnance  to  the  Constitution,  applica- 
tion for  a  three-judge  court  has  been  made.  28  U.S.C. 
§§  2282,  2284.°  However,  when  a  motion  to  dismiss  for 
lack  of  standing  is  presented,  a  single  judge  may  first 
determine  whether  the  court  has  jurisdiction  to  hear  the 
case  before  requesting  a  three-judge  court.  Gonzales  v. 
Automatic  Employees  Credit  Union,  419  U.S.  90,  100 
(1974). 

The  Court  has  reviewed  the  complaint,  the  memoranda 
of  the  parties  and  the  relevant  case  and  statutory  au- 
thority and  concludes  that  this  proceeding  should  be  dis- 
missed because  the  plaintiff  lacks  standing  to  maintain 
this  action,  either  as  a  Congressman  or  as  a  bondholder. 

6  On  August  12,  1976,  the  three- judge  court  provision?  of  the  United 
States  Code  were  amended  and.  inter  alia.  §  2282  was  repealed.  Pub.  L. 
94-381,  90  Stat.  1119.  However,  plaintiff  filed  this  action  on  June  21, 
1976. 
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Factual  Background 

The  Federal  Reserve  System  was  created  by  Act  of 
Congress  in  1913.  It  is  a  central  banking  system  com- 
posed of  a  seven-member  Board  of  Governors,  each  mem- 
ber appointed  by  the  President  and  confirmed  by  the 
Senate ;  twelve  regional  Federal  Reserve  Banks ;  the  Fed- 
eral Open  Market  Committee;  the  Federal  Advisory 
Council;  and  those  privately-owned  commercial  banks 
that  are  members  of  the  System.  12  U.S.C.  §  221  et  seq. 

The  Federal  Reserve  Banks  are  organized  in  the  form 
of  private  business  corporations.  The  commercial  banks 
which  are  members  of  the  System7  own  stock  with  vot- 
ing rights  in  the  Reserve  Bank  in  their  district.  Six  of 
the  nine  members  of  the  board  of  directors  of  each  Re- 
serve Bank  are  elected  by  the  member  banks ;  the  Board 
of  Governors  chooses  the  remaining  three  directors  and 
appoints  one  to  serve  as  chairman  and  one  to  serve  as 
deputy  chairman  of  the  respective  boards.  The  presidents 
and  first  vice  presidents  of  the  Reserve  Banks  are 
selected  by  the  boards  of  directors  of  those  banks,  subject 
to  the  approval  of  the  Board  of  Governors.  12  U.S.C. 
§  341.  The  Board  of  Governors  is  empowered  to  exercise 
general  supervision  over  the  Federal  Reserve  Banks  and 
may  suspend  or  remove  any  director  or  officer  of  any 
Reserve  Bank  for  cause. 

The  FOMC  directs  and  regulates  the  purchase  and  sale 
of  government  and  other  securities  by  the  Reserve  Banks 
in  the  open  market 8  and  thereby  affects  the  supply  of 
money.9  The  Committee  is  composed  of  the  seven  mem- 
bers of  the  Board  of  Governors  and  five  representatives 
of  the  Reserve  Banks,  elected  by  various  combinations 


7  National  banks  must  be  members  of  the  System,  12  U.S.C.  §  282; 
state-chartered  banks  may  belong.  12  U.S.C.  §  321. 

8  The  Reserve  Banks  may  neither  engage  nor  decline  to  engage  in 
open  market  operations  "except  in  accordance  with  the  direction  of 
and  regulations  adopted  by  the  Committee."  12  U.S.C.  §  263(b). 

9  The  functions  of  the  Committee  are  discussed  in  some  detail  in 
Bryan  v.  Federal  Open  Market  Committee,  235  F.  Supp.  877  (D. 
Mont,  1964).  See  also  Raichle  v.  Federal  Reserve  Bank,  34  F.  2d  910 
(2dCir.  1929). 
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of  the  boards  of  directors  of  those  banks.  The  latter  five 
must  be  presidents  or  first  vice  presidents  of  the  Reserve 
Banks.10 

The  Federal  Reserve  System  was  established: 
to  regulate  the  supply  of  money  by  raising  or  lower- 
ing the  reserves  of  its  member  banks.  When  these 
reserves  are  raised,  member  banks  find  themselves 
with  excess  reserves  and  are  thus  in  a  position  to 
make  loans  and  investments  by  which  the  supply  of 
money  will  increase  further.  Conversely,  when  the 
Federal  Reserve  lowers  the  reserves  of  its  member 
banks,  they  will  no  longer  be  able  to  make  loans  and 
investments,  or  may  even  have  to  reduce  loans  or  get 
rid  of  investments,  thereby  extinguishing  deposit 
accounts  and  contracting  the  supply  of  money. 
Heilbroner,  Understanding  Macroeconomics  187  (4th 
ed.  1972). 

The  three  chief  means  by  which  the  System  formulates 
and  executes  general  monetary  policy  are  open  market 
operations,  the  regulation  of  member  bank  borrowings 
from  the  Reserve  Banks  through  the  discount  rate,  and 
the  fixing  of  member  bank  reserve  requirements.  These 
actions  affect  the  supply  of  money  and  credit  in  the 
country  and  thus  influence  interest  rates.  The  most  flexi- 
ble and  continuously  used  of  these  tools  is  the  open 
market  instrument. 

The  Questiox  of  Staxding 

If  a  party  litigant  fails  to  demonstrate  that  he  has 
standing  to  sue,  a  federal  court  must  decline  to  accept 
jurisdiction  and  to  exercise  its  remedial  powers.  Thus,  the 
plaintiff  must  meet  the  Article  III  requirement  that  there 
be  a  case  or  controversy  by  demonstrating  that  the 
allegedly  unconstitutional  appointment  and  service  on 
the  FOMC  of  the  Reserve  Bank  representatives  has 
caused  him  injury  in  fact  which  may  likely  be  remedied 

10 12  r.S.C.  §  263(a).  Five  alternates  to  the  Reserve  Bank  repre- 
sentatives are  also  selected.  See  note  5,  svpni. 
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by  a  favorable  decision.11  See  Simon  v.  Eastern  Kentucky 
Welfare  Rights  Organization,  96  S.Ct.  1917  (1976); 
United  States  v.  SCRAP,  412  U.S.  669  (1973)  ;  Sierra 
Club  v.  Morton,  405  U.S.  727  (1972). 

Standing  "focuses  on  the  party  seeking  to  get  his  com- 
plaint before  a  federal  court  and  not  on  the  issues  he 
wishes  to  have  adjudicated."  Flast  v.  Cohen,  392  U.S. 
83,  99  (1968).  As  the  Supreme  Court  most  recently  re- 
affirmed in  Eastern  Kentucky  Welfare  Rights,  96  S.Ct. 
at  1924: 

[T]he  standing  question  in  its  Art.  Ill  aspect  "is 
whether  the  plaintiff  has  '  alleged  such  a  personal 
stake  in  the  outcome  of  the  controversy'  to  warrant 
his  invocation  of  federal  court  jurisdiction  and  to 
justify  exercise  of  the  court's  remedial  powers  on  his 
behalf."  [Citation  omitted.]  .  .  .  [W]hen  a  plain- 
tiff's standing  is  brought  into  issue  the  relevant  in- 
quiry is  whether,  assuming  justiciability  of  the  claim, 
the  plaintiff  has  shown  an  injury  to  himself  that 
is  likely  to  be  redressed  by  a  favorable  decision. 
Absent  such  a  showing,  exercise  of  its  power  by  a 
federal  court  would  be  gratuitous  and  thus  incon- 
sist  with  the  Art.  Ill  limitation. 

A  party  seeking  relief  from  a  federal  court  must  allege 
facts  from  which  it  may  reasonably  be  inferred  that  his 
injury  resulted  in  a  "concretely  demonstrable  way"  from 
the  defendant's  actions  and  that  the  court  may  remedy 
the  wrong  which  the  plaintiff  suffers.  Warth  v.  Seldin, 
422  U.S.  490,  504  (1975).  A  party  may  not  seek  comfort 


11  That  plaintiff  demonstrate  injury  in  fact  is  the  first  requirement 
of  the  two-part  test  for  determining  standing  to  sue  formulated  by 
the  Supreme  Court  in  Association  of  Data  Processing  Service  Orga- 
nizations, Inc.  v.  Camp,  397  U.S.  150,  152  (1970).  The  second,  non- 
constitutional  part  of  the  test  requires  that  the  interest  sought  to  be 
protected  by  a  party  be  "arguably  within  the  zone  of  interests  to  be 
protected  or  regulated  by  the  statute  or  constitutional  guarantee  in 
question."  Id.  at  153.  See  Simon  v.  Eastern  Kentucky  Welfare  Rights 
Organization,  96  S.Ct.  1917,  1925  n.  19(1976).  Because  this  Court 
finds  that  plaintiff  has  not  been  injured  in  fact  either  as  a  Congress- 
man or  as  a  bondholder,  it  need  not  consider  the  "zone  of  interests" 
test.  See,  id.;  United  States  v.  SCRAP,  412  U.S.  669,  686  n.13  (1973) ; 
Sierra  Club  v.  Morton,  405  U.S.  727,  733  n.5  (1972). 
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in  "the  remote  possibility,  unsubstantiated  by  allegations 
of  fact,  that  [his]  situation  might  have  been  better  had 
[the  defendant]  acted  otherwise,  and  might  improve  were 
the  court  to  afford  relief."  Id.  at  507.  Succinctly  stated, 
Congressman  Reuss  must  allege  a  particularized  injury 
specifically  resulting  from  the  defendants'  conduct. 
Should  he  fail  in  this  regard,  there  is  no  jurisdiction  to 
hear  the  claim,  and  the  Court  must  dismiss  the  complaint 
or  exceed  its  assigned  role  under  Article  III. 

Standing  as  a  Congressman 

Several  courts  have  considered  the  circumstances  under 
which  a  Congressman  has  standing  to  sue,  and  by  far  the 
majority  of  recent  litigation  has  been  decided  in  this 
Circuit.  Unlike  those  cases  in  which  there  has  been  a  clear 
demonstration  of  sufficient  injury  in  fact,  Mr.  Reuss 
asserts  no  specific  impairment  to  the  effectiveness  of  his 
vote  as  a  member  of  Congress ;  neither  does  he  sufficiently 
establish  that  the  challenged  procedures  and  actions  have 
hindered  the  exercise  of  other  congressional  duties  in- 
cluding participation  in  the  confirmation  of  officers  of  the 
United  States  and  consideration  of  impeachment. 

A  Congressman  has  been  deemed  to  have  standing  to 
sue  when  executive  action  has  impaired  the  efficacy  of  his 
vote.  In  Kennedy  v.  Sampson,  511  F.  2d  430  (D.C.  Cir. 
1974),  a  United  States  Senator  who  voted  in  favor  of 
the  Family  Practice  of  Medicine  Act  challenged  the  le- 
gality of  a  purported  pocket  veto  of  that  bill  by  the 
President.  Because  the  effectiveness  of  his  vote  on  a 
particular  measure  was  at  stake,  the  court  found  that  the 
Senator  had  demonstrated  sufficient  injury  to  confer 
standing  to  sue.  Similarly,  in  Pressler  v.  Simon,  C.A. 
76-782  (D.D.C.  Oct.  12,"  1976)  (three-judge  court),  a 
Congressman  prevented  by  the  application  of  certain  sec- 
tions of  federal  statutes  from  voting  on  the  ascertain- 
ment of  congressional  salaries,  a  legislative  duty  ex- 
pressly mandated  by  the  Constitution,  was  held  to  have 
standing  to  sue  because  his  vote  had  been  impaired.  Cf. 
Coleman  v.  Miller,  307  U.S.  433  (1939). 
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Standing  has  also  been  found  when  Senators  were 
deprived  of  their  right  to  participate  in  the  confirmation 
of  federal  officers  nominated  by  the  President.  Williams 
v.  Phillips,  360  F.  Supp.  1363  (D.D.C.),  motion  denied 
and  remanded,  482  F.  2d  669  (D.C.  Cir.  1973).  In 
Williams,  the  President  had  appointed  an  Acting  Di- 
rector of  the  Office  of  Economic  Opportunity  thereby 
circumventing  the  plaintiff- Senators'  responsibility  to 
confirm  the  Director  pursuant  to  statute  and  the  Ap- 
pointments Clause. 

Although  there  is  a  split  of  authority,  the  Court  of 
Appeals  of  this  Circuit  in  Mitchell  v.  Laird,  488  F.  2d 
611  (D.C.  Cir.  1973),  held  that  Congressmen  have  stand- 
ing to  challenge  the  constitutionality  of  an  allegedly 
unlawful  war  because  of  such  a  finding's  effect  on  the 
duties  of  the  Congressmen  to  consider  impeachment  of 
certain  executive  officers  and  to  perform  other  legislative 
functions  relating  to  the  conduct  of  the  war.  In  contrast 
to  Mitchell,  the  Second  Circuit  ruled,  inter  alia,  that  a 
member  of  Congress  who  sought  a  declaration  that  mili- 
tary activities  in  Cambodia  were  unlawful  and  an  injunc- 
tion against  the  continuance  of  such  activities  lacked 
standing  to  sue.  Holtzman  v.  Schlesinger,  484  F.  2d 
1307  (2d  Cir.  1973),  cert,  denied,  416  U.S.  936  (1974). 
Because  the  plaintiff  had  fully  participated  in  congres- 
sional debates  and  because  her  vote  had  been  rendered 
ineffective  only  by  the  contrary  votes  of  her  colleagues 
and  not  by  any  actions  of  the  defendants,  the  court  re- 
jected the  contention  that  the  declaration  was  necessary 
for  her  properly  to  consider  impeachment  of  the  Presi- 
dent. It  concluded  that  an  advisory  opinion  was  sought 
from  the  court. 

Similarly,  in  Harrington  v.  Schlesinger,  528  F.2d  455 
(4th  Cir.  1975),  various  plaintiffs,  including  four  Con- 
gressmen, claimed  that  expenditure  of  tax  monies  in 
support  of  the  recent  Vietnam  conflict  violated  federal 
statutes  limiting  involvement  there  and  the  Appropria- 
tions Clause  of  the  Constitution.  The  Fourth  Circuit  re- 
jected the  Congressmen's  claims  of  standing  based  upon 
their  interest  in  fostering  enforcement  of  laws  for  which 
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they  voted  and  upon  the  effect  a  judicial  declaration  con- 
cerning the  legality  of  the  Executive's  activities  would 
have  in  pursuing  their  legislative  duties.  The  court  con- 
cluded that  their  interest  was  no  different  from  any  other 
citizen's  and  too  generalized  to  grant  standing,  and  par- 
ticularly the  court  found  at  459  that  ki[t]he  plaintiffs' 
status  as  congressmen  does  not  give  them  standing  to  sue 
for  a  declaration  that  Executive  activities  are  illegal." 

In  no  case  has  a  member  of  Congress  been  held  to  have 
standing  solely  in  that  capacity  to  challenge  the  con- 
stitutionality of  a  federal  statute.  See  e.g.,  Harrington  v. 
Sehlesinger,  supra.  Metcalf  v.  National  Petroleum  Coun- 
cil, 407  P.  Supp.  257  (D.D.C.  1976),  involved  a  challenge 
by  a  Senator  who  alleged  that  because  the  composition 
of  the  Council  and  its  subgroups  gave  improper  influence 
to  industry  special  interests,  those  advisory  bodies  were 
f unctioning  in  violation  of  two  federal  statutes.  The  court 
ruled  that  because  the  Senator  had  helped  to  pass  the 
statutes  at  issue,  there  was  no  question  about  the  effec- 
tiveness of  his  votes.  Moreover,  because  the  Senate  had 
the  power  to  review  the  activities  of  the  advisory  groups 
as  well  as  the  power  over  appropriations,  the  Senator 
had  suffered  no  real  injury  and  thus  lacked  standing  to 
sue. 

In  Public  Citizen  v.  Sampson,  379  F.  Supp.  662  (D.D.C. 
1974),  aff'd  without  opinion,  515  F.2d  1018  (D.C.  Cir. 
1975),  various  Congressmen  challenged  the  constitutional- 
ity of  certain  regulations  concerning  title  and  patent 
rights  to  inventions  which  might  be  developed  under  gov- 
ernment-financed research  and  development  contracts. 
The  court  ruled,  inter  alia,  that  the  Congressmen  lacked 
standing  to  sue  finding  that  by  promulgating  the  regula- 
tions the  defendant,  Administrator  of  the  General  Serv- 
ices Administration  (GSA),  could  not  interfere  with  the 
right  and  power  of  the  plaintiffs  to  participate  in  de- 
cisions concerning  the  disposition  of  government  property 
and  that  they  could  at  any  time  "propose  legislation  reg- 
ulating the  contractual  authority  of  the  [GSA]."  379 
F.  Supp.  at  667.  Cf.  Korioth  v.  Briscoe,  523  F.2d  1271 
(5th  Cir.  1975). 
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Plaintiff  has  placed  great  reliance  on  the  recent  de- 
cision declaring  unconstitutional  certain  portions  of  the 
Federal  Election  Campaign  Act  of  1971,  as  amended  in 
1974.  Buckley  v.  Valeo,  424  U.S.  1  (1976).  Indeed  the 
Buckley  Court  found  that  "any  appointee  exercising 
significant  authority  pursuant  to  the  laws  of  the  United 
States  is  an  Officer  of  the  United  States,  and  must,  there- 
fore, be  appointed  in  the  manner  prescribed  by  [the 
Appointments  Clause]."  Id,  at  126.  However,  regardless 
of  the  merits  of  plaintiff's  claim  that  representatives  on 
the  FOMC  must  be  appointed  in  accordance  with  the  Ap- 
pointments Clause,  he  still  must  meet  the  injury  in  fact 
test  for  this  Court  to  have  jurisdiction  and  thereby  exer- 
cise its  remedial  powers. 

Buckley  found  that  because  "at  least  some  of  the 
appellants  [had]  a  sufficient  'personal  stake'  in  a  deter- 
mination of  the  constitutional  validity  of  each  of  the 
challenged  provisions  [of  the  Campaign  Act],"  id.  at  12, 
a  case  or  controversy  was  presented  within  the  meaning 
of  Article  III.  While  the  named  plaintiff  was  a  Senator, 
he  appears  to  have  challenged  the  statute  in  his  capacity 
as  a  candidate  for  re-election.  Moreover,  the  challenged 
statute  itself  conferred  standing  on  any  individual  eligi- 
ble to  vote  in  a  presidential  election.  Buckley,  therefore, 
does  not  alter  the  requirement  that  legislators,  including 
members  of  Congress,  must  demonstrate  personal  injury 
in  fact  in  order  to  meet  the  standing  requirement  of 
Article  III. 

Mindful  of  the  above  rulings,  the  Court  now  addresses 
the  allegations  of  injury  by  Congressman  Reuss  set  forth 
in  his  complaint  and  memorandum  opposing  defendants' 
motion  to  dismiss.  He  alleges  that  the  individual  de- 
fendants by  voting  as  members  of  the  Committee  while 
not  properly  appointed  as  officers  of  the  United  States 
hinder  the  exercise  of  his  legislative  powers  and  duties 
including  deciding  on  impeachment;  regulating  com- 
merce and  the  value  of  money  and  borrowing  on  the 
credit  of  the  United  States;  and  participating  in  the 
confirmation  of  presidential  appointees.  He  further 
argues  that  by  carrying  out  the  orders  of  the  uncon- 
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stitutionally  constituted  Committee,  the  Reserve  Banks 
interfere  with  his  legislative  duties  to  regulate  the  value 
of  money  and  foreign  exchange  pursuant  to  Art.  I,  §  8, 
cl.  5  of  the  Constitution.  The  Court  now  turns  to  an 
analysis  of  each  of  plaintiff's  allegations. 

First,  plaintiff  argues  that  because  the  Reserve  Bank 
representatives  are  not  properly  denominated  as  officers, 
they  escape  the  reach  of  the  impeachment  power  pur- 
suant to  Art.  I,  §  2,  cl.  5  and  Art.  II,  §  4  of  the  Con- 
stitution. Consequently,  he  allegedly  suffers  significant 
injury  in  his  capacity  as  a  Congressman.12  However, 
there  are  no  specific  allegations  of  wrongdoing  against 
the  individual  defendants.  The  claim  that  the  Congress- 
man's impeachment  power  has  been  infringed  is  remote, 
conjectural  and  insufficient. 

Mr.  Reuss  further  argues  that  because  the  Reserve 
Bank  representatives  are  not  properly  designated  as 
officers  pursuant  to  the  Appointments  Clause,  any  dele- 
gation of  congressional  authority  under  Art.  I,  §  8  of  the 
Constitution,  including  the  power  to  coin  money  and 
regulate  its  value,  to  borrow  money  on  the  credit  of  the 
United  States,  and  to  regulate  commerce,  is  improper. 
He  appears  to  be  arguing  that  because  Reserve  Bank 
members  are  not  appointed  pursuant  to  the  Appoint- 
ments Clause,  the  POMC  must  be  akin  to  a  private 
agency.  He  relies  upon  ScJiecliter  Poultry  Corp.  v.  United 
States,  295  U.S.  495  (1935),  and  contends  that  since 
congressional  duties  may  be  delegated  only  to  govern- 
mental and  not  to  private  bodies,  the  attempted  delega- 
tion of  congressional  power  to  those  constitutionally  in- 
eligible to  receive  it  is  a  nullity,  and  the  individual  de- 
fendants are  exercising  powers  which  are  vested  in  the 

12  Defendants  respond  that  because  the  presidents  and  first  vice 
presidents  of  the  Reserve  Banks  must  be  approved  by  the  Board  of 
Governors  and  because  they  are  subject  to  removal  for  cause,  the 
Reserve  Bank  representatives  are  properly  appointed  to  the  FOMC 
pursuant  to  the  Appointments  Clause  as  "inferior  officers.''  and  thus 
are  subject  to  impeachment.  The  Court  does  not  agree  with  defend- 
ants' assertion  that  the  Reserve  Bank  members  are  inferior  officers 
within  the  meaning  of  the  Appointments  Clause.  However,  because  of 
the  disposition  of  this  case,  the  Court  need  not  decide  this  issue. 


358 

Congress.  Hence,  plaintiff  argues,  his  power  as  a  Con- 
gressman is  being  usurped,  and  he  suffers  injury. 

That  argument,  likewise,  is  without  merit.  In 
Schechter,  Congress  attempted  to  delegate  legislative 
authority,  inter  alia,  to  trade  and  industrial  associations 
which  were  to  draw  up  "codes  of  fair  competition"  for 
their  respective  industries  and  then  apply  to  the  Presi- 
dent for  his  approval.  Unlike  Schechter  where  the  at- 
tempted delegation  of  legislative  power  was  to  completely 
private  groups,  in  the  instant  action  the  majority  of  vot- 
ing members  of  the  FOMC  are  clearly  officers  of  the 
United  States.  Moreover,  while  selected  by  the  boards  of 
directors  of  the  Reserve  Banks,  the  presidents  and  first 
vice  presidents  must  be  approved  by  the  Board  of  Gov- 
ernors and  thus  arguably  serve  in  more  than  a  private 
capacity.  Therefore,  it  cannot  be  reasonably  argued  that 
the  delegation  of  congressional  authority  to  the  FOMC 
is  to  a  private  agency  and  thus  improper. 

Because  the  Senate,  and  not  the  House  of  Representa- 
tives, confirms  presidential  appointments  made  pursuant 
to  the  Appointments  Clause,  there  is  no  merit  to  the 
allegation  that  plaintiff  as  a  Congressman  is  harmed  be- 
cause of  infringement  on  his  powers  to  affect  the  confir- 
mation process  through  negotiation  with  members  of  the 
Senate.  Again,  he  fails  to  show  adequate  injury  in  fact. 

Service  on  the  FOMC  by  the  Reserve  Bank  representa- 
tives in  no  way  affects  plaintiff's  ability  to  perform  his 
legislative  duties.  He  may  at  any  time  introduce  legisla- 
tion to  override  the  policies  or  actions  of  the  Committee. 
Cf.  Met  calf  v.  National  Petroleum  Council,  407  F.  Supp. 
at  260;  Public  Citizen  v.  Sampson,  379  F.  Supp.  at  667. 
Accordingly,  plaintiff  has  neither  established  a  causal 
connection  between  the  allegedly  unconstitutional  ap- 
pointment and  service  on  the  Committee  by  the  Reserve 
Bank  representatives  and  his  alleged  inability  to  func- 
tion as  a  legislator  nor  demonstrated  how  the  relief  he 
seeks  will  enhance  his  ability  to  perform  his  legislative 
responsibilities.  See  Simon  v.  Eastern  Kentucky  Welfare 
Rights  Organization,  96  S.  Ct.  at  1926-27;  Warth  v. 
Seldin,  422  U.S.  at  504-08. 
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STAXDIXG   AS   A    BONDHOLDER 

In  the  amended  complaint,  the  plaintiff  as  a  bond- 
holder alleges  that  the  individual  defendants'  actions  on 

The  plaintiff,  in  his  capacity  as  a  Congressman,  has 
not  met  his  burden.  He  has  not  alleged  or  demonstrated 
any  injury  in  fact.13 

the  FOMC,  including  voting  to  raise  or  lower  interest 
rates14  and  voting  to  increase  or  decrease  the  availability 
of  money  and  credit,  can  reduce  the  value  of  his  bonds 
and  thus  deprive  him  of  his  property  without  due  process 
under  the  Fifth  Amendment.  The  further  allegation  is 
made  that  the  Reserve  Banks,  in  carrying  out  FOMC 
directions,  act  in  a  manner  which  may  deprive  him  of 
his  property.15  The  substance  of  the  argument  is  that 
the  possession  of  the  power  to  deprive  him  of  his  prop- 
erty by  improperly  appointed  officials  establishes  per- 
sonal injury  in  fact  sufficient  to  confer  standing  to  sue  in 
his  bondholder  capacity. 

At  best,  the  plaintiff's  contentions  are  generalized  con- 
cerns or  grievances  shared  by  many  members  of  the  pub- 
lic,10 and  therefore  the  alleged  injury  is  abstract  and 
speculative.  In  Schlesinger  v.  Reservists  Committee  to 
Stop  the  War,  418  U.S.  208  (1974),  plaintiffs  brought  a 
class  action  on  behalf,  inter  alia,  of  all  citizens  and 
taxpayers  claiming  that  the  Armed  Forces  Reserve  mem- 
bership of  members  of  Congress  violated  the  constitu- 
tional provision  prohibiting  a  person  from  holding  an 
office  under  the  United  States  while  serving  in  Congress. 

13  Because  plaintiff  has  demonstrated  no  injury  in  fact  as  a  conse- 
quence of  the  individual  defendants'  service  on  the  Committee,  the 
Court  need  not  consider  his  allegations  against  the  Reserve  Banks. 

14  Defendants  ar^ue  that  while  the  FOMC's  activities  may  have  an 
effect  on  interest  rates,  the  Committee  does  not  set  those  rates  as  the 
amended  complaint  asserts. 

15  Amended  complaint,  *Ir  29,  31. 

.  16  In  Warth  v.  Seldin,  supra,  the  Supreme  Court  noted  that  the  ques- 
tion of  standing  involved  both  constitutional  and  prudential  limita- 
tions on  federal  court  jurisdiction.  The  Article  TTI  requirement  that 
there  be  injury  in  fact  sufficient  to  establish  a  case  or  controversy  is. 
of  course,  a  constitutional  mandate.  The  fact  that  the  claimed  injury 
is  a  generalized  grievance  shared  bv  a  large  class  of  citizens  constitutes 
a  prudential  limitation.  422  U.S.  at  498-99. 
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They  alleged  injury  as  a  result  of  the  failure  by  those 
so  serving  faithfully  to  discharge  their  duties  as  mem- 
bers of  Congress.  The  Supreme  Court  ruled  that  the 
parties  had  no  standing  to  sue  as  citizens  because  their 
claimed  injury  implicated  only  the  generalized  interest 
in  constitutional  governance  shared  by  all  citizens,  an 
abstract  injury  and  not  the  concrete  injury  necessary 
under  Article  III.  See  also  Warth  v.  Seldin,  supra; 
Public  Citizen  v.  Sampson,  supra. 

As  an  investor,  the  plaintiff  fails  to  point  to  any  spe- 
cific injuries  sustained  by  him  by  reason  of  the  selection 
procedures  and  service  of  the  individual  defendants.  Be- 
cause of  the  many  factors  which  influence  monetary  con- 
ditions, including  open  market  operations,  his  allegation 
that  the  value  of  his  securities  holdings  is  affected  by 
the  Committee's  actions  is  uncertain  and  tenuous.  What- 
ever the  legal  status  of  the  selection  procedures,  plaintiff 
must  still  demonstrate  that  he  has  been  injured  in  fact 
by  the  selection  process  and  by  the  service  on  the  Com- 
mittee of  the  individual  defendants.  Otherwise,  the  Ar- 
ticle III  requirement  that  an  actual  case  or  controversy 
must  exist  before  a  federal  court  accepts  jurisdiction  is 
not  met,  and  this  Court  would  exceed  its  proper  role  in 
our  system  of  government  if  it  considered  plaintiff's 
claim. 

Additionally,  plaintiff  has  failed  to  allege  any  causal 
connection  between  the  allegedly  improper  selection  of 
the  Reserve  Bank  representatives  or  their  service  on  the 
Committee  and  any  possible  impact  on  the  value  of  his 
securities.  Thus,  the  alleged  injury  may  not  even  be  a 
consequence  of  defendants'  actions,  and  it  is  not  clear 
that  the  alleged  injury  would  be  redressed  by  a  favor- 
able decision.  See  Simon  v.  Eastern  Kentucky  Welfare 
Rights  Organization,  96  S.  Ct.  at  1926-27;  Warth  v. 
Seldin,  422  U.S.  at  504-08. 

As  a  bondholder,  Congressman  Reuss'  status  in  this 
litigation  is  similar  to  that  of  the  plaintiff  in  Bryan  v. 
Federal  Open  Market  Committee,  253  F.  Supp.  877  (D. 
Mont.  1964).  There,  the  plaintiff  Bryan  claimed  stand- 
ing as  the  owner  of  a  treasury  bill.  He  claimed,  inter 


361 

alia,  that  its  value  was  affected  by  the  Committee's  op- 
erations, that  the  Reserve  Bank  representatives  took  no 
oath  of  office  and  that  the  Committee  acted  under  an 
unconstitutional  delegation  of  power  by  Congress.  The 
Montana  District  Court  found  that  since  Bryan  had 
failed  to  show  direct  injury  or  to  allege  that  his  treasury 
bill  would  not  be  paid  at  maturity,  his  claims  were  specu- 
lative and  tenuous.  Further,  he  had  alleged  no  "injury 
to  himself  apart  from  that  suffered  by  all  other  owners 
of  government  obligations.' '  Id.  at  882.  The  missing  fac- 
tor in  Bryan  was  injury  in  fact.  The  court  thus  con- 
cluded that  plaintiff  lacked  standing  to  sue  and  granted 
the  defendants'  motion  to  dismiss  on  that  groimd.  Sim- 
ilarly, Congressman  Reuss,  as  a  bondholder,  has  alleged 
no  injury  in  fact.17 

In  sum,  giving  full  weight  to  all  material  allegations 
of  the  complaint,  the  Court  finds  that  plaintiff  lacks 
standing  to  maintain  this  action.  Accordingly,  it  is  this 
22  nd  day  of  December,  1976, 

ORDERED  that  the  motion  of  defendants  to  dismiss 
the  complaint  is  granted,  and  the  complaint  of  the  plain- 
tiff be,  and  hereby  is  dismissed. 

Barrixgtox  D.  Parker, 
United  States  District  Judge. 

17  Plaintiff's  claim  against  the  Reserve  Banks  also  fails  to  demon- 
strate injury  in  fact. 
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